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CAREER OPPORTUNITIES IN MEDIA WORLD

Mass communication and Journalism is institutionalized and source specific.
It functions through well-organized professionals and has an ever increasing
interlace. Mass media has a global availability and it has converted the whole
world in to a global village. A qualified journalism professional can take up a
job of educating, entertaining, informing, persuading, interpreting, and
guiding. Working in print media offers the opportunities to be a news
reporter, news presenter, an editor, a feature writer, a photojournalist, etc.
Electronic media offers great opportunities of being a news reporter, news
editor, newsreader, programme host, interviewer, cameraman, producer,
director, etc.

Other titles of Mass Communication and Journalism professionals are script
writer, production assistant, technical director, floor manager, lighting
director, scenic director, coordinator, creative director, advertiser, media
planner, media consultant, public relation officer, counselor, front office
executive, event manager and others.
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INTRODUCTION

This book is related to the basic knowledge of media laws and press code of
conduct. The students will learn about the extent of freedom of press and Press
Commissions & their recommendations.

Various acts like, Press & Registration of Books Act, Working Journalist Act, Law
of Libel & Defamation, Contempt of Court, Parliamentary Privileges, Press
Council Act, Official Secret Act. The Right to Information, Copyrights,
Intellectual Property Right and Social Responsibility of Press are also dealt in the
book.
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PRESS LAWS & MEDIA ETHICS

OBJECTIVES

 To learn the basic code and ethics of mass communication
 To trace the history of mass media
 To know Code of Journalistic Ethics
 To learn about Press Council Act, Official Secret Act, Right to Information,

Copyrights, Intellectual Property Right
 To know about the Press Commission of India

MEDIA & PRESS LAWS

Press Laws are the laws concerning the licensing of books and the liberty of
expression in all products of the printing-press, especially newspapers. The
liberty of the press has always been regarded by political writers as of supreme
importance.

Before the invention of printing, the Church assumed the right to control the
expression of all opinion distasteful to her. When the printing press was invented,
German printers established themselves at various important centres of Western
Europe, where already numbers of copyists were employed in multiplying
manuscripts. In 1473 Louis XI granted letters patent giving the right of printing
and selling books to Uldaric Quring Ulrich Gering, who three years earlier had
set up a press in the Sorbonne the theological faculty of the university at Paris,
and before long Paris had more than fifty presses at work. The Church and
universities soon found the output of books beyond their control. In 1496 Pope
Alexander VI began to be restrictive, and in 1501 he issued a bull against
unlicensed printing, which introduced the principle of censorship. Between 1524
and 1548 the Imperial Diet in Germany drew up various stringent regulations; and
in France, prohibited by edict, under penalty of death, the printing of books, This
was too severe, however, and shortly afterwards the Sorbonne was given the right
of deciding, a system which lasted to the Revolution.
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1. PRESS, LAW, SOCIETY & DEMOCRACY

Legislation in the shape of laws and acts, etc, is a convenient way of controlling
the mass media. Many countries have tried this method since a long time now.
Other means of suppressing media freedom are oppressive measures like raids,
seizures, arrests, fines, etc. only few countries like the USA have ensured freedom
of media in a direct manner. Most countries, like in India, have some indirect
measures. Almost all countries have provisions that impose restrictions in a
reasonable manner.

In India, much legislation has been enacted in this direction. Most governments
feel that they have the right to enact such Acts and Laws with a view towards
restricting the freedom of expression in the interest if the state, with regard to
friendly relations with foreign states, with regard to public order, with regard to
decency or morality, or in relation to contempt of court, defamation, or incitement
of an offence.

2. CONSTITUTIONAL SAFEGUARDS TO FREEDOM OF PRESS

The struggle from the very beginning was to win legitimacy for the right of free
expression. But when the printing press offered opportunities to increase the reach
and durability of the message, governments immediately saw a great threat to their
power. They began placing restrictions on the ownership of printing units, and
insisting on pre-censorship, etc. By the 18th century, the battles for the freedom of
the press were won in America, Britain and in most of Europe. Generally,
whatever restrictions were placed on the press were said to be in the interest of
citizens like protection against defamation, slander or libel or the interests of the
society like banning of obscene literature or ma terial that would produce social
conflicts or the interests of the state like prohibiting treasonable writing or
disclosure of official secrets of damage to relations with a friendly country, etc.
These restrictions were not regarded as assaults on the freedom of the press
anywhere, though with regard to sedition and official secrets, a debate is
continuing for greater freedom of the press.

Meaning of Freedom

In our country the concept of freedom of the press evolved over the years as a
result of the struggle, first under the British rule against restrictive press laws and
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after independence against such laws as the Press Objectionable Matter Act, 1951.
Both in the United States and India, constitutional provisions do not define
freedom of the press.

In general press freedom means freedom unless specifically prohibited by law,
to gather, print and publish information and to set up technologies in pursuit
of such objectives, to claim and gain access to information. This freedom
extends to press photographers too. In practice, freedom of the press means
freedom of the owner of a newspaper. Journalists enjoy that much freedom as is
given to them, by the owner of their newspaper/magazine.

Generally, freedom always means freedom from government. But, it is recognized
that there are other agencies too that threaten this freedom, for example, militants,
language chauvinists and regional pressure groups. Big advertisers sometimes also
threaten freedom of the press, as they are an important source of newspaper
income. This freedom is also threatened by the newspaper proprietor’s other
businesses.

Basis of Democracy

From the beginning, freedom of the press was sought and obtained on the ground
that it was a prerequisite to democracy. Without the medium of the press, people
had no means of judging the performance or credentials of aspirants to power in a
democracy. Even otherwise, people depend on the press on a daily basis for a
variety of needs. It goes without saying that all other freedoms become irrelevant
without freedom of the press because denial of this freedom means the strangling
of democracy.

The press, including individual journalists and media organizations, demand
freedom because of the functions they discharge for the benefit of the society.
Both society and the state need information on a day-to-day basis. Though
governments have their own machinery to gather information, they rely on the
media as barometers of public opinion. The public or the citizens depend on the
media for fair and impartial information regarding the government’s activities. As
watchdogs and neutral observers, the media are in an advantageous position to
monitor and disseminate information relating to government activities.

In today’s context, freedom of the press is only an extension of the citizen’s right
to freedom of speech and expression. It is the press, alone which can thwart the
attempts of any government to deny this right to the citizen. The government takes
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daily hundreds of decisions, which affect the citizens directly. It is the press alone
which analyses and interprets the consequences of these decisions for the citizens.
In every country, its population is dependent on the press and other mass media for
information, advice and guidance on a daily basis. Without freedom, they cannot
discharge the functions that the society expects from them.

Today, the press, the electronic media radio and television wherever they operate
privately, has information-gathering networks spread all over the world. They are
the eyes and ears of the people everywhere. In addition, they exist solely for the
purpose of collecting and disseminating information unlike the government which
has more important responsibilities like administration, security of the state,
education, health, agriculture, economy, etc. The media, therefore, cannot collect
and distribute information unless they enjoy freedom for themselves as institutions,
as do individual journalists employed by them. The media accept certain
restrictions on these freedoms if they impinge on the freedoms of other individuals,
or if they are in the public interests.

Reasonable Restrictions

In connection with the limitations on the freedom of the press, the very first thing
we must remember is that the right of the freedom of the press is only an extension
of the citizen’s right to freedom of speech and expression. Therefore, all those
laws imposing restrictions on this right of the citizen apply to the press too. It
has no special privilege that the citizens do not enjoy in this area. Since a company
generally brings out a newspaper, one may ask if the rights of the citizens could be
extended to the company also. There is some fuzziness about judicial
pronouncements on this matter and, therefore, the second press commission
recommended that all Indian companies engaged in the business of communication
and whose shareholders are citizens of India should be deemed to be Indian
citizens for the purpose of the relevant clauses of Article 19.

In all western societies and in India, the constitution as well as the general laws of
the countries set the limits for the exercise of freedom of the press. Therefore, it
goes without saying that with regard to freedom, the press is not on any higher
footing than the ordinary citizen, because it is an extension of the individual’s
rights. Since the press is also a business and an industry, all those laws, which
apply to business and industry, also apply to newspaper organizations. The
press cannot plead exemption from laws like the industrial Disputes Act, the
Provident Fund Act, the Working Journalists Act and several other laws, which
apply to corporate bodies.
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ROLE OF JOURNALISM

Journalism mainly involves practices of print journalism in general, and newspaper
in particular, because newspaper journalism remains a good grounding career in
television, radio, magazine and online journalism.

The role of press is to be a watchdog and act as a catalytic agent to hasten the
process of socially and economic change in the society. Journalism is the voice of
the people about corruption, the government, and the use and misuse of power. It
should be noted that Journalism too is part of the political process, craves for
power, is made up of people with personal ambitions and aversions, preferences
and prejudices. As perhaps the largest advertisers, the government supports and
strengthens the press. Both the government and the press represent the ‘power
elites’ and therefore reflect their interests. This is why the interests of the poor are
rarely on the agenda of public discussions.

The press is so obsessed with politics that even a silly rumor hits the front page.
What the Journalism profession urgently needs is creative, investigative and
development reporting chiefly on non-political themes like unemployment,
malnutrition, exploitation of the poor, miscarriage of justice, police atrocities,
development schemes and the like. For example, in India, the Bofors pay-offs, the
Harshad Mehta securities scam, the ‘hawala’ payments to top politicians etc are all
incidents where follow-up investigations are lacking. Such ‘crisis’ reporting sells
newspapers but does little to bring the guilty to book or to educate the public about
the context of corruption.

Credibility is indeed the very life-blood of the press, no matter which government
is in power. Journalism is an awesome responsibility, which rests on the shoulders
of journalists because in the final analysis they are the custodians of the freedom of
press. If they prefer careerism to standing up for their rights, they are letting down
their profession. Unfortunately, journalists are inclined to accept many favors from
government and therefore, their news stories will ultimately favor that particular
government.

New paradigm features

 Journalism, have a role in society to link the individual to the world. The
journalists need to give the audience a sense of what it is to be in the place
they are reporting and connected to the world.
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 Our audience is diverse and complex. So there needs to be a consciousness
of diversity: not just in terms of race and gender but also class, rural/urban
and youth/aged.

 Journalism must emphasize context; interpretation; research; investigation;
complete reporting and analysis.

 The journalists must foreground the storyteller the individ ual and the media
organization.

 They should respect the audiences and engage in dialogue.
 In our use of sources the journalists should move beyond “the authorities”.

Audiences are also sources. They must remember to foreground and situate
who the sources are.

 Ownership: symbolically the audience needs to feel they “own” the medium.
 Ownership: economic -this needs to be diverse and needs participation by all

stakeholders in media.
 Control and structures within media organizations – there should be respect

for storytellers and storytelling and these should be given status and
compensation. From this we drafted the policy statement which reads: “In
recognition of our role in society as storytellers; as the link between citizens
and the world; we strive to promote:

 Stories, told in a multiplicity of voices that are well researched;
conceptualized; analytical; interpretive; in dialogue with, are considered
respectful.

Role of Journalism in society

Journalism's role is to act as a mediator or translator between the public and
policymaking elites. The journalist became the middleman. When elites spoke,
journalists listened and recorded the information, distilled it, and passed it on to the
public for their consumption. The reasoning behind this function is that the public
is not in a position to deconstruct a growing and complex flurry of information
present in modern society, and so an intermediary is needed to filter news for the
masses. Lippman put it this way: The public is not smart enough to understand
complicated, political issues. Furthermore, the public was too consumed with their
daily lives to care about complex public policy. Therefore the public needed
someone to interpret the decisions or concerns of the elite to make the information
plain and simple. That was the role of journalists.

Public affects the decision making of the elite with their vote. In the meantime, the
elite i.e. politicians, policy makers, bureaucrats, scientists, etc. would keep the
business of power running. The journalist's role is to inform the public of what the
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elites were doing. It was also to act as a watchdog over the elites as the public had
the final say with their votes.

On the other hand, it is believed the public was not only capable of understanding
the issues created or responded to by the elite; it was in the public forum that
decisions should be made after discussion and debate. When issues were
thoroughly vetted, then the best ideas would bubble to the surface. Thus,
journalists not only have to inform the public, but should report on issues
differently than simply passing on information. Journalists should take in the
information, and then weigh the consequences of the policies being enacted by the
elites on the public. Over time, this function of journalism has been implemented
in various degrees, and is more commonly known as "community journalism."

This concept of ‘Community Journalism’ is at the center of new developments in
journalism. Journalists are able to engage citizens and the experts/elites in the
proposition and generation of content. The shared knowledge of many is far
superior to a single individual's knowledge and conversation, debate, and dialogue
lie at the heart of a democracy.

The Power of Press

The ‘power’ of the press to bring about social and political change or economical
development is extremely limited. In capitalist societies, the press is primarily like
any other business or industry. It exists to raise advertising revenue and circulation
with the aim of making profits. ‘Public service’ and ‘public interest’ are not the main

concerns. This is not to
suggest that the press does
not make attempts to exercise
its ‘power’ in favor of on
political or economic
ideology over another or of
one group or class or caste
over another. These attempts,
it must be acknowledged, are
sometimes successful and at
other times disastrous
failures.

At most times, however, the
attempts are not paid much
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heed to, unless it affects some group’s interests on a radical manner. In the ultimate
analysis, the ‘power’ of the press depends on its credibility among readers, as well as
on how the news reported is understood and interpreted. Different groups ‘read’ the
same news item in varied ways depending on their social background. How news is
read is not entirely in the hands of journalists. Indeed, the press often succeeds only
in reinforcing widely held beliefs and the status quo rather than bringing about
change and development.

There is no doubt that the press keeps us informed about selected events, issues and
people. But the public too has a role in ‘setting the agenda’ of the press. The public
has interests, beliefs and expectations that are catered by the press. While the press
tells us what to think about, it has little power to change our ideas, beliefs and
attitudes even when it attempts to do so. Only when there is a general consensus on
an issue among all the elements of the press and the other media, and this consensus
fits in with a community’s needs, is there is some likelihood of a change being
affected. Even in this case, several other factors would have to come to play before
and real change can be felt.

The public attitude to the ‘internal emergency’ imposed by Mrs. Indira Gandhi in
India is a case in point. One could argue, however, that it was not so much the press
that brought about the downfall of the government as the people’s hostility to the
crackdown on their fundamental rights. The press, after all, was easily silenced
during the emergency. In the post-emergency period, the press only reflected the
public’s seething anger against the regime.

By and large, then the press rarely initiated a change, innovation and development.
Because of its dependence on commercial interests and the dominant groups, it is of
necessity conservative and status quoits. The widespread support that the anti-
Mandal riots and the ‘liberalization’ policies of the government have received from
the ‘national’ and the ‘regional’ press is a reflection of that independence.

The current news values of Indian journalist are no different from the news values of
their counterparts in the west. These are timeliness, immediacy, proximity, oddity,
conflict, mystery, suspense, curiosity, and novelty. The new development
journalists, however, challenge these elite and immediacy-oriented values and the
man-bites-dog approach to news. They believe that the voice of the silent, suffering
majority should be heard through the press. Not politics, business, finance, sports
should be the staple of news but rather what is of value in terms of equality, social
justice and peace.
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3. PRESS COMMISSIONS & THEIR RECOMMENDATIONS

First Press Commission 195 2-54

On 23rd September 1952, the Ministry of Information and Broadcasting constituted
the first Press Commission. The members of the working group were Justice J.S.
Rajadhayakshaya chairman, Dr. C.P. Ramaswamy Aiyer, Acharya Narendra Deo,
Dr. Zakir Hussain, and Dr. V.K.V. Rao.

The main recommendations were:

 To protect the freedom of the press and to maintain high standards of
journalism, a press council should be established. It was accepted and the
press council of India was established on July 4, 1966 which started
functioning from November 16 on this date, National Press Day is
celebrated 1966.

 To prepare the account of the press and the position of every year, there
should be appointment of the Registrar of Newspaper for India RNI). It was
also accepted and in July 1956, RNI was appointed.

 Price-page schedule should be introduced. It was also accepted in 1956.
 For maintaining a cordial relationship between the government and the

Press, a Press Consultative Committee should be constituted. It was accepted
and a Press Consultative Committee was constituted on 22nd September
1962.

 Working Journalists Act should be implemented. The government
implemented this and in 1955 the working journalist and other newspaper
employees conditions of services and miscellaneous Provisions Act was set
up.

 There should be establishment of a fact-finding Committee to evaluate the
financial position of the newspapers and news agencies. It was accepted and
on 14th April 1972, a Fact Finding Committee was set up which submitted its
report on 14th January 1975.

 For protecting the main principles of the freedom of the press and to help the
newspapers against monopolistic tendencies, a Newspaper Financial
Corporation should be constituted. It was accepted in principle and on 4th

December 1970, a Bill was also presented in the Lok Sabha, but it lapsed.
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Second Press Commission

The government of India constituted the Second Press Commission on May 29,
1978. The main recommendations were:

 An attempt should be made to establish a cordial relation between the
government and the press

 For the development of small and medium newspaper, there should be
establishment of newspaper Development Commission

 Newspaper industries should be separated from industries and commercial
interests

 There should be appointment of Board of Trustees between editors and
proprietors of the newspaper

 Price-page schedule should be introduced
 There should be a fixed proportion of news and advertisements in small,

medium and big newspaper.
 Newspaper industries should be relieved from the impact of foreign capital
 No predictions should be published in newspapers and magazines
 The misuse of the image of the advertisement should be discontinued
 The government should prepare a stable Advertisement Policy
 The Press information Bureau should be reconstituted
 Press laws should be amended.

4. PRESS & REGISTRATION OF BOOKS ACT

During the reign of the British
Government in India writing of books
and other informatory material took a
concrete shape and with the advent of
printing presses various books on almost
all the subjects and periodicals touching
every aspect of life started appearing.
Thrust on education gave an impetus to
this with the result that lot of printed
material became available. Those in the
field of writing, publishing and printing
gave a thought to organize a system for
keeping a record of the publications. The
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then East India Company was urged to keep a record of the publications. An
attempt was made by the authorities to make a collection of the books and other
publications emanating from the various printing presses throughout India.

Board of Directors of East India Company issued an instruction that copies of
every important and interesting work published in India should be dispatched to
England to be deposited in the library of India House. Such an instruction had a
slow impact. Again the Royal Asiatic Society in London urged the then Secretary
of State for India to repeat the instruction of the late Board of Directors of East
India Company and also desired that catalogues of all the works published in India
should be sent to England. A system of voluntary registrations of publications was
evolved but it failed. It was found necessary to establish a system of compulsory
sale to Government, of three copies of each work in India. To achieve this purpose
a Bill was introduced in the Legislature for the regulation of printing presses and
newspaper for the preservation of copies of books and periodicals containing news
printed in the whole of India and for the registration of such books and periodicals
containing news.

Thus, the oldest surviving Act is the Press and Registration of Books Act,
1867. It also remained the fundamental law governing the rules for the
regulation of the publication of newspapers and of having printing presses.

Though no license or permission is required for starting and running a newspaper,
no paper can be published without complying with the provision of this act. A
declaration made in the prescribed manner before the District, Presidency or Sub-
divisional Magistrate and authenticated by him is necessary before the newspaper
is published. Similarly, no printing press can be set without making a relevant
declaration.

The act requires that the name of the printer, the place of printing and the name of
the publisher and place of publication must be legibly printed on every book or
newspaper printed/published within India.

For having a press to print books or newspapers, a declaration must be made
before the District Presidency or Sub-Divisional Magistrate giving description
of its location.

Every time a press is shifted to a new place a fresh declaration is necessary. But if
the change of the place is for a period less than 60 days, the new location also falls
within the jurisdiction of the same Magistrate, and the keeper of the Press
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continues to be the same, no fresh declaration need to be made. In that case, and
intimation regarding the change of place sent within 24 hours will suffice.

Two conditions are necessary to be fulfilled for publishing a newspaper. One, the
name of the editor must be clearly printed on every copy of the newspaper. Two, a
declaration must be made before the district, Presidency or Sub-divisional
Magistrate within whose jurisdiction the newspaper is to be published, stating the
following facts: a name of the printer and publisher b premises where printing
and publishing is conducted c) the title, language and periodicity of the newspaper.
The printer and publisher either in person or through an authorized agent should
make the declaration. If the printer or publisher is not the owner of the paper, the
declaration should specify the name of the owner. But, making a declaration does
not automatically pave the way for publishing a newspaper. Publication can be
started only after the said Magistrate authenticates the declaration.

Every time the title, language or periodicity is changed, the declaration ceases to
exist, and a fresh declaration must be made. Similarly, a new declaration is
necessary as often as the ownership or the place of printing or publication of the
newspaper is changed. However, only a statement furnished to the Magistrate will
suffice if the change of place is for a period not exceeding 30 days or if he is by
infirmity or otherwise incapable of carrying out his duties for more than 90 days,
then a fresh declaration will have to be made.

No person who does not ordinarily reside in India or a minor can file a declaration
or edit a newspaper. If the declaration is made in accordance with the provisions of
the law and if no other paper bearing the same or similar title is already in
existence in the same language or the same state, then the Magistrate cannot refuse
to authenticate the declaration. However, before authentication he must make an
inquiry from the Registrar or newspapers for India RNI about the existence of
such other paper.

The authentication is an administrative and not a judicial function, and the
Magistrate must perform it without exercising his personal discretion.

After authentication the paper must be started within a specific period. The
declaration in respect of a newspaper to be published once a week or more shall be
void if it is not commenced within six weeks of the authentication. In case of all
other newspapers the time limit for commencing publication is three months. This
means that a daily, a weekly or bi-weekly newspapers must commence publication
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within six weeks and a fortnightly, a monthly or a quarterly can start publishing
within three months after authentication.

The Magistrate can cancel the declaration and order closure of a newspaper, for
irregular publication. If in any period of three months, a daily, a tri-weekly, a bi-
weekly or a fortnightly newspaper publishes less than half the number of issues,
which it should have published in accordance with the declaration, the newspaper
shall cease to publish. A fresh declaration must be filed before it can be started
again. In case of any other newspaper the maximum period of non-publication
must not exceed 12 months in order to keep the declaration alive?

Two copies of each issue of a newspaper and up to three copies of each book must
be delivered, in a prescribed manner to the Government free of expense.

The Magistrate can cancel the declaration after giving opportunity to show cause to
the person concerned, if the Magistrate is satisfied on the following counts:

 The newspaper is being published in contravention of the provisions of this
Act or rules made under it, or

 The newspaper bears a title which is the same as, or similar to that of any
other newspaper published either in the same language or in the same state,
or

 The printer or publisher has ceased to be so, or
 The declaration was made on false representation on concealment of any

material fact

The Magistrate’s decision can be challenged in an appeal before the Press and
Registration Appellate Board. The Board comprises a Chairman and another
member nominated by the Press Council of India.

Penalties: If a newspaper or a book is printed or published without leg ibly
printing the name of the printer and publisher as also the name of the place of
printing/publishing, the printer or publisher can be fined upto two thousand rupees
or imprisoned up to six months or punished by both. The same punishment can be
awarded for keeping a press without making declaration or for making false
statement or for editing, printing or publishing a newspaper without conforming to
the rules. In the last case the Magistrate, may in addition to this punishment also
cancel the declaration in respect of the newspaper.
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Non-compliance with the requirement regarding the delivery of copies of
newspaper will invite a penalty of upto Rs 30 for each default. In case of
publication of a book, the value of the copies of the book may be charged.

Registrar of Newspaper: there is a provision for appointment of a Press Registrar
by the Government of India for the whole of the country. The Press Registrar
maintains a register containing the following particulars of each newspaper: Title,
language, periodicity, name of the editor, printer and publisher, place of printing
and publication, average number of pages per week, number of days of publication
in the year, average number of copies printed, sold and distributed free, retail
selling price per copy, and name and addresses of owners.

The Press Registrar also issues a certificate of registration to the publisher of the
newspaper. He does this on receipt of a copy of the declaration from the Magistrate
who has authenticated it.

It is the duty of the publisher to furnish to the Press Registrar an annual statement
for the above particulars about his newspaper. It is also his duty to publish such of
the particulars in the newspaper as may be specified by the Press Registrar. The
Rules require the publication in the first issue after the last day of February each
year, the name, address, nationality of the editor and publisher, and the name of all
those holding one percent or more shares in the newspaper.

The newspaper is also obliged to furnish returns, statistics and other information as
the Press Registrar may from time to time require. Non-comp lice attract a fine of
five hundred rupees. The Press Registrar has a right of access to record and
documents of the newspaper for the purpose of collection of any information about
it.

9. PRESS COUNCIL

Press Council Act, 1978 is an Act to establish a Press Council for the purpose of
preserving the freedom of the press and of maintaining and improving the
standards of newspapers and news agencies in India. It extends to the whole of
India.

Under the Press Council Act, 1978, the Council by the name of Press Council of
India has been established with effect from 1st March'79. The council is a body
corporate having perpetual succession. The Council consists of Chairman and 28
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other members. Section 13 of the Press Council Act lays down the objects and
functions of the Council. The important functions of the Council are:

i to help newspapers and news agencies to maintain their independence,
ii to build up a code of conduct for newspapers, news agencies and journalists,
iii to keep under review any development likely to restrict supply and
dissemination of news of public interest and importance.
iv to concern itself with the developments such as concentration of or other
aspects of ownership of newspapers and news agencies this may affect the
independence of the press.

The Press Council Act empowers the Press Council to make observations in
respect of conduct of any authority including Government, if considered necessary
for performance of its functions under the Act. It can warn, admonish or censure
the newspaper, the news agency, the editor or the journalist or disapprove the
conduct of the editor or the journalist if it finds that a newspaper or a news agency
has offended against the standards of journalistic ethics or public taste or that an
editor or a working journalist has committed any professional misconduct.

Press Councils Guide to Journalistic Ethics

Press Council of India has been established to ‘preserve the freedom of the press
and to maintain and improve the standards of newspaper and news agencies’. The
council is enjoined to ‘build up’ a Code of Conduct for newspapers, news agencies
and journalists in accordance with high professional standards. In October 1992,
the Council published ‘an updated succinct of the principles of journalistic ethics.
The guide to Journalistic Ethics was further revised and updated in 1995 by Mr.
Justice P.B. Sawant. Some excerpts from the Guidelines:

1. Accuracy and fairness
The press shall eschew publication of inaccurate, baseless, graceless,
misleading or distorted material. All sides of the core issue or subject should
be reported. Unjustified rumors and surmises should not be set forth as facts.

2. Pre-publication verification
On receipt of a report or article of public interest and benefit containing
imputations or comments against a citizen, the editor should check with due
care and attention its factual accuracy - apart from other authentic sources
with the person or the organization concerned to elicit his / her or its version,
comments or reaction and publish the same with due amendments in the
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report where necessary. In the event of lack or absence of response, a
footnote to that effect should be appended to the report.

3. Caution against defamatory writings
A newspaper should not publish anything which is manifestly defamatory or
libelous against any individual organization unless after due care and
checking, they have sufficient reason to believe that it is true and its
publication will be for public good.

4. No personal remarks, which may be considered or construed to be
derogatory in nature against a dead person, should be published except in
rare cases of public interest, as the dead person cannot possibly contradict or
deny those remarks.

5. The press has a duty, discretion and right to serve the public interest by
drawing reader's attention to citizens of doubtful antecedents and of
questionable character but as responsible journalists they should observe due
restraint and caution in hazarding their own opinion or conclusion in
branding these persons as 'cheats' or 'killers' etc.

6. Parameters of the right of the press to comment on the acts and conduct
of public officials
So far as the government, local authority and other organs / institutions
exercising governmental power are concerned, they cannot maintain a suit
for damages for acts and conduct relevant to the discharge of their official
duties unless the official establishes that the publication was made with
reckless disregard for the truth

7. Publication of news or comments / information on public officials
conducting investigations should have a tendency to help the commission of
offences or to impede the prevention or detection of offences or prosecution
of the guilty. The investigative agency is also under a corresponding
obligation not to leak out or disclose such information or indulge in
disinformation.

8. Cartoons and caricatures in depicting good humor are to be placed in a
special category of news that enjoy more liberal attitude.

9. Right to privacy
The press shall not intrude or invade the privacy of an individual unless
outweighed by genuine overriding public interest, not being a prurient or
morbid curiosity. So, however, that once a matter becomes a matter of public
record, the right to privacy no longer subsists and it becomes a legitimate
subject for comment by press and media among others.

10.Caution against identification: While reporting crime involving rape,
abduction or kidnap of women / females or sexual assault on children, or
raising doubts and questions touching the chastity, personal character and
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privacy of women, the names, photographs of the victims or other particulars
leading to their identity shall not be published.

11.Recording interviews and phone conversation
The press shall not tape-record anyone's conversation without that person's
knowledge or consent, except where the recording is necessary to protect the
journalist in a legal action, or for other compelling good reason.

12.The press shall, prior to publication, delete offensive epithets used by an
interviewer in conversation with the pressperson.

13.Intrusion through photography into moments of personal grief shall be
avoided. However, photography of victims of accidents or natural calamity
may be in larger public interest.

14.Conjecture, comment and fact
A newspaper should not pass on or elevate conjecture, speculation or
comment as a statement of fact. All these categories should be distinctly
stated.

15.Newspapers to eschew suggestive guilt
Newspapers should eschew suggestive guilt by association. They should not
name or identify the family or relatives or associates of a person convicted
or accused of a crime, when they are totally innocent and a reference to them
is not relevant to the matter reported.

16.Corrections
When any factual error or mistake is detected or confirmed, the newspaper
should publish the correction promptly with due prominence and with
apology or expression of regrets in a case of serious lapse.

17.Right of reply
The newspaper should promptly and with due prominence, publish either in
full or with due editing, free of cost, at the instance of the person affected or
feeling aggrieved / or concerned by the impugned publication, a
contradiction / reply / clarification or rejoinder sent to the editor in the form
of a letter or note. If the editor doubts the truth or factual accuracy of the
contradiction / reply / clarification or rejoinder, he shall be at liberty to add
separately at the end a brief editorial comment doubting its veracity, but only
when this doubt is reasonably founded on unimpeachable documentary or
other evidential material in his / her possession.

18.Freedom of the press involves the readers' right to know all sides of an issue
of public interest. An editor, therefore, shall not refuse to publish the reply
or rejoinder merely on the ground that in his opinion the story published in
the newspaper was true. That is an issue to be left to the judgment of the
readers.

Edited with the trial version of 
Foxit Advanced PDF Editor

To remove this notice, visit:
www.foxitsoftware.com/shopping

http://www.foxitsoftware.com/shopping


Press Laws & Media Ethics

23

19.Letters to editor
An editor who decides to open his columns for letters on a controversial
subject, is not obliged to publish all the letters received in regard to that
subject. He is entitled to select and publish only some of them either in
entirety or the gist thereof. However, in exercising this discretion, he must
make an honest endeavor to ensure that what is published is not one-sided
but represents a fair balance between the views for and against with respect
to the principal issue in controversy.

20.Obscenity and vulgarity to be eschewed
Newspapers / journalists shall not publish anything, which is obscene, vulgar
or offensive to public good taste.

21.Newspapers shall not display advertisements which are vulgar or which,
through depiction of a woman in nude or lewd posture, provoke lecherous
attention of males as if she herself was a commercial commodity for sale.

22.Whether a picture is obscene or not, is to be judged in relation to three tests;
namely
i is it vulgar and indecent?
ii Is it a piece of mere pornography?
iii Is its publication me ant merely to make money by titillating the sex
feelings of adolescents and among whom it is intended to circulate? In other
words, does it constitute an unwholesome exploitation for commercial gain?
That is to say, whether its publication serves any preponderating social or
public purpose, in relation to art, painting, medicine, research or reform of
sex.

23.Violence not to be glorified
Newspapers / journalists shall avoid presenting acts of violence, armed
robberies and terrorist activities in a manner that glorifies the perpetrators'
acts, declarations or death in the eyes of the public.

24.Glorification / encouragement of social evils to be eschewed Newspapers
shall not allow their columns to be misused for writings which have a
tendency to encourage or glorify social evils like sati pratha.

25.Covering communal disputes /clashes
News, views or comments relating to communal or religious disputes /
clashes shall be published after proper verification of facts and presented
with due caution and restraint in a manner which is conducive to the creation
of an atmosphere congenial to communal harmony, amity and peace.
Sensational, provocative and alarming headlines are to be avoided. Acts of
communal violence or vandalism shall be reported in a manner as may not
undermine the people's confidence in the law and order machinery of the
state.
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26.Headings not to be sensational / provocative and must justify the matter
printed under them
In general and particularly in the context of communal disputes or clashes -
a. Provocative and sensational headlines are to be avoided; b. Headings must
reflect and justify the matter printed under them; c. Headings containing
allegations made in statements should either identify the body or the source
making it or at least carry quotation marks.

27.Caste, religion or community references
In general, the caste identification of a person or a particular class should be
avoided, particularly when in the context it conveys a sense or attributes a
conduct or practice derogatory to that caste.

28.Newspapers are advised against the use of word 'scheduled caste' or 'harijan'
which has been objected to by some persons.

29.An accused or a victim shall not be described by his caste or community
when the same does not have anything to do with the offence or the crime
and plays no part either in the identification of any accused or proceeding, if
there be any.

30.Newspapers should not publish any fictional literature distorting and
portraying religious characters in an adverse light, transgressing the norms
of literary taste and offending the religious susceptibilities of large sections
of society who hold those characters in high esteem, invested with attributes
of the virtuous and lofty.

31.Commercial exploitation of the name of prophets, seers or deities is
repugnant to journalistic ethics and good taste.

32.Reporting on natural calamities
Facts and data relating to spread of epidemics or natural calamities shall be
checked up thoroughly from authentic sources and then published with due
restraint in a manner bereft of sensationalism, exaggeration, surmises or
unverified facts.

33.Investigative journalism, its norms and parameters
Investigative reporting has three basic elements. a. It has to be the work of
the reporter, not of others he is reporting; b. The subject should be of public
importance for the reader to know; c. An attempt is being made to hide the
truth from the people.
a) That the investigative reporter should, as a rule, base his story on facts
investigated, detected and verified by himself and not on hearsay or on
derivative evidence collected by a third party, not checked up from direct,
authentic sources by the reporter himself.
Imaginary facts, or ferreting out or conjecturing the non-existent should be
scrupulously avoided. Facts, facts and yet more facts are vital and they
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should be checked and crosschecked whenever possible until the moment
the paper goes to press.  The newspaper must adopt strict standards of
fairness and accuracy of facts. The reporter's approach should be fair,
accurate and balanced

34. In all proceedings including the investigation, presentation and publication
of the report, the investigative journalist's newspaper should be guided by
the paramount principle of criminal jurisprudence, that a person is innocent
unless the offence alleged against him is proved beyond doubt by
independent, reliable evidence.

35.Confidence to be respected
If information is received from a confidential source, the confidence should
be respected. The journalist cannot be compelled by the Press Council to
disclose such source; but it shall not be regarded as a breach of journalistic
ethics if the source is voluntarily disclosed in proceedings before the council
by the journalist who considers it necessary to repel effectively a charge
against him / her.

36.Caution in criticizing judicial acts
Excepting where the court sits 'in-camera' or directs otherwise, it is open to a
newspaper to report pending judicial proceedings, in a fair, accurate and
reasonable manner. But it shall not publish anything --which, in its direct
and immediate effect, creates a substantial risk of obstructing, impeding or
prejudicing seriously the due administration of justice; or -- is in the nature
of a running commentary or debate, or records the paper's own findings,
conjectures, reflection or comments on issues, sub judice and which may
amount to arrogation to the newspaper the functions of the court; or --
regarding the personal character of the accused standing trial on a charge of
committing a crime.

37.Newspapers to avoid crass commercialism
While newspapers are entitled to ensure, improve or strengthen their
financial viability by all legitimate means, the press shall not engage in crass
commercialism or unseemly cutthroat commercial competition with their
rivals in a manner repugnant to high professional standards and good taste.

38.Predatory price wars / trade competition among newspapers, laced with
tones disparaging the products of each other, initiated and carried on in print,
assume the color of unfair 'trade' practice, repugnant to journalistic ethics.
The question as when it assumes such an unethical character is one of the
fact depending on the circumstances of each case.

39.Plagiarism
Using or passing off the writings or ideas of another as one's own, without
crediting the source, is an offence against the ethics of journalism.
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40.Advertisements
Commercial advertisements are information as much as social, economic or
political information. What is more, advertisements shape attitude and ways
of life at least as much as other kinds of information and comment.
Journalistic propriety demands that advertisements must be clearly
distinguishable from editorial matters carried in the newspaper.

41.A newspaper shall not publish anything, which has a tendency to malign
wholesale or hurt the religious sentiments of any community or section of
society.

42.Newspapers while publishing advertisements shall specify the amount
received by them. The rationale behind this is that advertisements should be
charged at rates usually chargeable by a newspaper since payment of more
than the normal rates would amount to a subsidy to the paper.

43.Publications of dummy advertisements that have neither been paid for, nor
authorized by the advertisers, constitute breach of journalistic ethics.

44.The editors should insist on their right to have the final say in the acceptance
or rejection of advertisements, especially those which border on or cross the
line between decency and obscenity.

45.An editor shall be responsible for all matters, including advertisements
published in the newspaper. If responsibility is disclaimed, this shall be
explicitly stated beforehand.

6. WORKING JOURNALIST ACT

Chapter 1 Preliminary

1 a) Short title and commencement. - this act may be called Working Journalists &
other Newspaper Employees Conditions of service) and Miscellaneous Provisions
Act, 1955.

b It extends to the whole of India, except the state of Jammu & Kashmir.

2 Definitions:

 b "Newspaper" means any printed periodical work containing public news
or comments on public news and includes such other class of printed
periodical work as many, from time to time, be notified in this behalf by
central Government in the official Gazette.
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 c) "Newspaper Employees" means any working Journalists and includes any
other person employed to do any work in or in relation to any newspaper
establishment.

 d "Newspaper Establishment" means an establishment under the control of
any person or body of persons, whether incorporated or not for any
production or publication of one or more newspaper or for conducting any
news agency or syndicate.

 f "Working Journalists" means a person whose principal avocation is that
of a journalist and who is employed as such, either whole -time or part -time
in, or in relation to, one or more newspaper establishment, and includes an
editor, a leader writer , news-editor, sub-editor, feature-writer, copy-tester,
reporter, correspondent, cartoonist, news-photographer and proof-reader, but
does not include any such person who
a) is employed mainly in a managerial or administrative capacity or
b being employed in a supervisory capacity, performs, either by the nature
of duties attached to his office of by reasons of the power vested in him, and
function mainly of a managerial nature.

Chapter 2 Working Journalist

Chapter 1 Preliminary

1 a) Short title and commencement. - this act may be called Working Journalists &
other Newspaper Employees Conditions of service) and Miscellaneous Provisions
Act, 1955.

b It extends to the whole of India, except the state of Jammu & Kashmir.

2 Definitions:

b "Newspaper" means any printed periodical work containing public news or
comments on public news and includes such other class of printed periodical work
as many, from time to time, be notified in this behalf by central Government in the
official Gazette.

c) "Newspaper Employees" means any working Journalists and includes any
other person employed to do any work in or in relation to any newspaper
establishment.

d "Newspaper Establishment" means an establishment under the control of any
person or body of persons, whether incorporated or not for any production or
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publication of one or more newspaper or for conducting any news agency or
syndicate.

f "Working Journalists" means a person whose principal avocation is that of a
journalist and who is employed as such, either whole -time or part -time in, or in
relation to, one or more newspaper establishment, and includes an editor, a leader
writer, news-editor, sub-editor, feature-writer, copy-tester, reporter, correspondent,
cartoonist, news-photographer and proof-reader, but does not include any such
person who

a) is employed mainly in a managerial or administrative capacity or
b being employed in a supervisory capacity, performs, either by the nature of
duties attached to his office of by reasons of the power vested in him, and function
mainly of a managerial nature.

Chapter 2 Working Journalist

2 Sec 25 -f of the aforesaid act, in its application to working journalist, shall be
construed as in Cl. a thereof, for the period of notice referred to therein in relation
to the retrenchment of a workman, the following periods in relation to the
retrenchment of a working journalist has been substituted, namely - a) six months,
in case of an editor, b three months, in ca se of any other working Journalists.

Termination of Service without notice-Effect thereof-where a journalist was
permitted to continue into employment even after he has attained the age of
superannuating, but later on his service was terminated without giving him notice
or retrenchment compensation, it was held by the court that the action of the
management of the company in terminating the services was illegal and improper.

4 Special provisions in respect of certain cases of retrenchment - Where at any
time between 14 July 1954 and 12 March 1955, any working journalist had been
retrenched he shall be entitled to receive from employer -
a) wages for one month at the rate to which he was entitled immediately before his
retrenchment, unless he has been given one month notice in writing before such
retrenchment; and
b compensation which shall be equivalent to 15 days average pay for every
completed years of service under that employer or any part thereof in excess of six
months.
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5 Payment of gratuity 1:where

a) Any working journalists has been in continuous service, whether before or after
the commencement of this Act for not less than 3 years in any newspaper
establishment and

i his services are terminated by the employer in relation to that news paper
establishment for any reason whatsoever, otherwise than a punishment inflicted by
way of disciplinary action or

ii he retires from services on reaching the age of superannuating or

b Any working journalist has been in continuous service whether b efore or after
the commencement of this Act for not less than 10 years in any newspaper
establishment and he voluntarily resign on or after 1st day of July 1961 from
services in that newspaper establishment on any ground what so ever other than on
the ground of conscience or

c) Any working journalist has been in continuous service whether before or after
the commencement of this Act for not less than 3 years in any newspaper
establishment and he voluntarily resigned on or after 1st day of July 1961, from
services in that newspaper establishment on any ground whatsoever other than on
the ground of conscience or

d Any working journalist dies while he is in service in any newspaper
establishment

6 Hours of work

1 Subject to any rules that may be made under this Act, no working journalist
shall be required or allowed to work in any newspaper establishment for more than
144 hours during any periods of 4 consecutive weeks, exclusive of time for meals.
2. Every working journalist shall be allowed during any period of 7 consecutive
days rest for a period of not less than 24 consecutive hours, the period between 10
pm and 6 pm being included therein Explanation - for the purpose of this section,
"week" means a period of 7 days beginning at midnight on Saturday. The
maximum hour of work for any period of consecutive weeks is 144 hours.

Working Journalists Condition of Service) and Miscellaneous Provisions
Rules 1975
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Chapter 3 Hours of Work

7 Special provisions regarding editor, etc hours of work -

The provision of this chapter shall not apply to editor, or to correspondents,
reporters or news photographers

2 Not withstanding any thing contained in sub rule 1 the following provision
shall apply to every correspondent, reporter, news photographer stationed at the
place at which the newspaper in relation to person is employed namely

a) Subject to such agreement as may be arrived at either collectively or
individually between the parties concerned, every correspondent, reporter or news
photographer shall, once he enters upon duty on any day, be deemed to be on duty
throughout that day till he finishes all the work assigned to him during the day.

Provided that if such correspondent, reporter or news photographer has had at his
disposal for rest any interval or intervals for a total period of two hours or less
between any two or more assignments of work, he shall not be on duty during such
period. Provided further that where the total period of such interval or intervals
exceeds two hours he shall be deemed to be on duty during the period, which is in
excess of the said period of two hours.

b Any period of work in excess of 36 hours during any week which shall be
considered as a unit of work for the purpose of this sub rule shall be compensated
by rest during the succeeding week and shall be given in one or more spells of not
more than three hours each.

Provided that where the aggregate of the excess hours worked falls short of three
hours, the duration of rest shall be limited only to such excess.

8 Normal working days

The number of hours which shall constitute a normal working day for working
journalists exclusive of time for meals shall exceed six hours per day in case of a
day shift and five and half hours per day in case of night shift and no working
journalist shall ordinarily be required or allowed to work for longer than the
number of hours constituting a normal working day.
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10 Compensation for overtime work –

When a working journalist works for more than six hours on any day in the case of
day shift, and more than five and half hours in case of night shift, he shall in
respect of that overtime work, be compensated in the form of hours of rest equal in
number to the hours for which he has worked overtime.

Chapter 4 Holidays

13 The number of holidays in a year

A working journalist shall be entitled to 10 holidays in a calendar year and

15 Shall be entitled to wages on all holidays if he was on duty.

16 A working journalist shall be entitled to wages for weekly day of rest if he was
on duty.

Chapter 5 leave)

Leaves
Without prejudice to such holidays, casual leave or other kind of leave as may be
prescribed, every working journalists shall be entitled to

25 a) Earned leave on full wages for not less than one -eleventh of the period spent
on duty, provided that he shall cease to earn such leave when the earned leave due
amounts to ninety days.

28 Leave on medical certificate: 1 A working journalists shall be entitled to leave
on medical certificate on one-half of wages for not less than one-eighteenth of the
period of service

25 Earn leave -
1 A working journalist shall be entitled to earned leave on full wages for a period
not less than one month for every eleven months spent on duty provided that he
shall cease to earn such leave due amount to 90 days.

2 The period spent on duty shall include weekly days of rest, holidays, casual
leave and quarantine leave.
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29 Maternity leave-
1 A female working journalist who has put in not less than one years service in the
newspaper establishment in which she is for the time being employed shall be
granted maternity leave on full wages on production of a medical certificate from
an authorized medical practitioner for a period which may extend for three months
from the date of its commencement or six weeks from the confinement whichever
is earlier.
2 Leave of any other may be granted in continuation of maternity leave.
3 Maternity leave shall also be granted in case of miscarriage, including abortion,
subject to the condition that the leave does not exceeds six weeks.

30 Quarantine leave-
Quarantine leave on full wage shall be granted by newspaper establishment on the
certificate of authorized medical practioneer for a period not exceeding 21 days or
in exceptional circumstances, 30 days.

31 Extraordinary leave-
a working journalist who has no leave to his credit may be granted, at the
discretion of newspaper establishment in which such working journalist is
employed leave not due.

33 Study leave may be granted in same pattern.

34 Casual leave-
1 A working journalist shall be eligible for casual leave at the discretion of
newspaper establishment for 15 days in a calendar year.

Setting of the wage board

For the purpose of fixing or revising rates of wages in respect of working
journalists the Central Government shall as and when necessary constitute a wage
board which shall consist of –

a) Three persons representing employers in relation to newspaper establishments

b Three persons re presenting working journalists

c) Four independent persons, one of whom shall be a person who is or has been a
judge of High court or Supreme court and who shall be appointed by the
Government as the Chairman.
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Powers of Central Government to enforce recommendations of the wage
board
After the receipt of the recommendations of the wage board the Central
Government without affecting the important alternation in the character of the
recommendation can modify it. Friday May 30, 2003

Indian Journalists Union’s Demands to amend the working journalist Act

1. An amendment to make the non-implementation of wage awards a cognizable
offence to ensure that no newspaper management gets away into not to
implementing it.

2. Amendment to increase the age of superannuating from 58 to 60 years.

3. To amend the provisions of gratuity in working journalists act to provide for
grant of gratuity after 5-year service.

4. To make it mandatory for the employers to issue appointment letters to all
mofussial and part-time correspondents.

7. LAW OF LIBEL & DEFAMATION

Defamation simply means tarnishing somebody’s image. It is an injury to a man’s
reputation. It means speaking or writing something damaging or diminishing the
status or personality or prestige of a person or an organization. There are two types
of defamation:

1. Libel- it is a written form of defamation
2. Slander- it is a spoken form of defamation

Section 499 of the Indian Penal Code defines defamation as-
‘Whoever, by words either spoken or intended to be read, or by signs or by visible,
representations makes or publishes any imputation concerning any person
intending to harm, or having reason to believe that such imputation will harm the
reputation of such person, is said except in cases here in after expected, to defame
that person.’

There are four explanation and 10 exceptions of section 499. The four explanations
are:
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‘It may amount to defamation’
1. To impute anything to a deceased person. If the imputation would harm the

reputation of that person if living and is intended to be harmful to the
feelings of his family or other near relatives;

2. To make an imputation concerning a company or an association or collection
of persons as such;

3. To make an imputation in the form of an alternative or expressed ironically
4. But no imputation is said to harm a person’s reputation unless that

imputation directly or indirectly in the estimation of others lowers the moral
or intellectual character of that person or lowers that character of that person
in respect of his caste or his calling, or lowers the credit of that person or
causes it to be believed that the body of that person is in a loathsome state or
in a state generally consider as disgraceful’

First Exception: it is not defamation to impute anything which is true concerning
any person, if it for the public good that the imputation should be made or
published. Whether or not, it is for the public good is a question of fact.
Second Exception: it is not defamation to express in good faith any option
whatever respecting the conduct of a public servant in the discharge of this public
functions, or respecting his character, so far as his character appears in that conduct
and no further.
Third Exception: it is not defamation to express in good faith any opinion
whatever respecting the conduct of any person touching public question, and
respecting his character, so far as his character appears in that conduct, and no
further.
Fourth Exception: it is not defamation to publish a substantially true report of the
proceeding of a court of justice, or the result of any such proceedings
Fifth Exception: It is not defamation to express in good faith any opinion.
Whatever respecting the merits of any case, civil or criminal, which has bee
decided by a court of justice or respecting the conduct of any person as party
witness or agent, in any case such of respecting the character of such person as far
as his character appears in that conduct and no further.
Sixth Exception: it is not defamation to express in good faith any opinion.
Whatever respecting the merits of any performance, which its author has submitted
to the judgment of the public, or respecting the character of the author so far as his
character appears in such performance and no further.
Seventh Exception: it is not defamation if a person having over another any
authority, either conferred by lay or arising out of any lawful contact made with
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that other to pass in good faith any censure on the conduct of that other in matters
to which such lawful authority relates
Eighth Exception: it is not defamation to prefer good faith an accusation against
any person to any of those who have lawful authority over the person with respect
to the subject matter of accusation.
Ninth Exception: It is not defamation to make an imputation on the character of
another provided that imputation be made in good faith for the protection of the
interest of the person making it or of any other person, or for the public good.
Tenth Exception: It is not defamation to convey a caution in good faith to one
person against another provided that, such caution in be intended for the good of
the person to whom it is conveyed, or of same person in whom that person is
interested, or for the public good.

Punishment for Defamation: Section 500, 501, and 502 of the Indian Penal Code
deals with the punishment for defamation.

Section 500 of the Indian Penal Code lays down, ‘whoever defames another shall
be punished with simple imprisonment for a term which may extend to two years
or with fine or with both.

Section 501 of the Indian Penal Code lays down, ‘ whoever prints or engrave s
any matter, knowing or having god reason to believe that such matter is
defamatory of any person, shall be punished with simple imprisonment for a term
which may extend to two years or with fine or with both.

Section 502 of the Indian Penal Code lays down, ‘whoever sells or offers for sale
any printed or engraved substance containing defamatory matter, knowing that it
contains such matter, shall be punished with simple imprisonment for a term which
may extend to two years or with fine or with both.

8. Contempt of Court: contempt of court and legislature is also one of the
reasonable restrictions under Article 19 20 of the Indian constitution. Contempt of
court was enacted for the first time in the year 1952. But under this act, there was
not definite definition of contempt of court. Later on, contempt of court was again
enacted in 1971, which was further amended in 1976.

According to this Act, a person is said to be offender of contempt of courts under
following circumstances:

1. Charging the judge with unreasonably and inability
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2. Expressing doubts on the prestige, status, rights or fairness of the judiciary
3. Publication of any comment on the matters which are under the proceedings

of the court and which may mislead the general public and which lead them
to be prejudiced

4. To cast aspersion or to attempt in influence or the judge, jury, advocates or
witness of any matters which are under the proceeding of the court

5. To interfere in the judicial administration
6. To threat the witnesses
7. To attempt to obstruct the police inquiry
8. Against the order of the judge, publication of the proceedings of the court or

the publications of the picture of the accused
9. Publications of the report of the proceedings of the court and distorting the

facts
10.Wrongful publication of the proceeding of the courts and distorting the facts.

9. OFFICIAL SECRET ACT

This is an act, which consolidates the law relating to official secrets, and deals with
offences like spying and wrongful communication of secret information.

Section 3 of the Act says that it is an offence if any person for the purpose
prejudicial to the public safety and the interest of the state:

 Approaches, inspects, passes over or is in the vicinity of, or enters, any
prohibited place, or

 Makes any sketch, plan, model, or note which is calculated to be or might be
or is intended to be directly or indirectly useful to any other person any
secret official code or password, or any sketch, plan, model, article or note
or other document or information which is calculated to be or might be or is
intended to be directly or indirectly useful to an enemy or which relates to a
matter the disclosure of which is likely to affect the sovereignty and integrity
of India the security of the state or friendly relations with foreign states;

In a prosecution for an offence punishable under section 3 i of the Act, with
imprisonment for a term which may extend to 14 years.

It is not necessary to show that the accused person was guilty of any particular act
tending to show a purpose prejudicial to the safety or interests of the state, and
notwithstanding that no such act is proved against him, he may be convicted if
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from the circumstances of the case or his conduct or his known character as
proved, it appears that his purpose was prejudicial to the safety or interest of the
state. However, there have not been many cases of prosecution under this act.

In India, it has been widely demanded that section 3 of the official Secrets Act,
which inhibits free reporting, should be done away with. It prescribes a punishment
with imprisonment upto five years or fine or with both for a person who
voluntarily receives or communicates any official secret. The Act does so with out
defining an official secret. This means that any official information, which has
been deemed by the authorities as secret, can be published only on the pain of
punishment.

The law does not recognize the fact that it may be in the public interest to punish
certain information, which, in the opinion of the authorities, should not be
revealed. Thus, there is a clash of public interest. The question involved here is
between the public’s right to open government and government’s need for secrecy.
The Second Press Commission and the Press Council of India have recommended
that Section 5 be scrapped. The commission has suggested its replacement by
provisions modeled on those of the British Freedom of Information Bill, 1978. The
Council has asked for the repeal of the Official Secrets Act, 1923 and to enact a
new legislation, which may be called Freedom of Information Act. Exception or
permissible restriction to this freedom may be specified in the proposed Act.

10. Parliamentary Privileges

The concept of privileges of Parliament rests on the principles that a sovereign
legislature should be able to perform its legislative and deliberative functions
independently and effectively. For this it should possess certain inherent or
conferred powers to punish for breach of such privileges.

Articles 105 3 and 194 3 of the Constitution empower Parliame nt and state
legislatures respectively to enact laws codifying their privileges. However, neither
Parliament nor any of the legislatures of the states has so far done so. Therefore,
according to the Constitution itself, the privileges enjoyed by them are the same as
through the rulings, customs and practices of the House of Commons. One has to
wade through the rulings, customs, and practices of the House of Commons and to
seek guidance for the Rules of Business and Conduct of Proceeding s of the House.
Breach of privileges of either House of central or state legislature is usually known
as ‘contempt of Parliament’ like the contempt of courts.
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A journalist or editor can be punished with imprisonment a warning, admonition or
reprimand for the breach of privilege of the House. His privileges like facilities to
enter the precincts of the House and cover its proceedings can be withdrawn. He
can be asked to publish an apology. However, no fines are imposed.

There are a number of cases on privileges of the Houses. They include Karanjia
Case 1961, Keshav Singh Case 1965, and Eenadu Case 1988.

In the Keshav Singh Case, the speaker of the Uttar Pradesh Vidhan Sabha,
committed Keshav Singh to prison for contempt of the House for writing a
disrespectful letter to him. On this an advocate filed a petition in the High Court
for his release. The Lucknow Bench of the Allahabad High Court released him on
bail. Appraised of this order, the UP Assembly passed a resolution that not only
Keshav Singh, and his advocate had committed contempt of the House by moving
the petition before the High Court, but the two judges were also guilty of contempt.
The resolution directed that all these persons should be brought into custody before
the house. Then the Full Bench of the High Court issued an interim order,
restraining the Speaker and the Marshal of the Assembly from implementing the
resolution of the House. After the interim order, the Assembly passed another
resolution, which made the previous resolution milder. At this stage the president
of India made a reference to the Supreme Court for its opinion on the case.

In its opinion the Supreme Court said that neither the two judges nor the Advocate
had committed contempt of the House by moving or dealing with the petition.

Contempt has a wider sweep than breach of privilege. Contempt can be committed
by an act or utterance, which undermines the dignity of the House even without
violating any particular privilege of the legislature.

But it is not a breach of privilege to publish without malice a substantially true
report of the proceeding of the House even if it is defamatory, seditious or obscene
in nature. No civil or criminal proceedings can be launched in a court of law for
publication of such a report even if it offend s the laws relating to official secrets,
defamation, sedition, obscenity or other offences under the IPC.

The legislature in India has not enacted any law codifying its privileges, mainly
because any such law will be subject to a judicial review in respect of the citizens,
fundamental rights. The Press has been rightly demanding that the privileges of
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Parliament should be codified so that it knows the scope and limits of its freedom
vis-à-vis the legislature.

11. RIGHT TO INFORMATION

12. Copyright Act

A work of literature, drama, music or art is an
intellectual property. It must be protected from
illegal copying or reproducing it. The Copyright
Act, 1957 accords this protection.

This law is based on two competing
consideration. One, the creator’s property, that is,
the original works need to be protected. Two, for
advancement of knowledge in the interest of the
society, there should be some amount of freedom
to produce parts of other people’s copyrighted
works. Copyrights have been held to be a right

which person acquires in a work, which is the result of his intellectual labor. This
primary function of the copyright law is to protect from annexation by other people
the fruits of a man’s work, labor or skill.

In respect of the Press, copyright means, under section 14 of the copyright Act,
1957, the exclusive right in the case of a literary, dramatic or musical work, to do
and authorize the doing in substantive form of any of the following acts, namely:

 To reproduce the work in any material form
 To publish the work
 To make any adoption of a work
 To reproduce or publish translation of the work

Punishment for knowingly infringing or abetting the infringement of a copyright is
imprisonment, which may exceed upto one year or fine or both.
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Right to Information

‘Information’ as a term has been derived from the Latin words ‘Formation’ and
‘Forma’ which means giving shape to something and forming a pattern,
respectively.

Information adds something new to our awareness and removes the vagueness of
our ideas. Information is Power, and as the Prime Minister Atal Behari Vajpayee
stated, the Government wants to share power with the humblest; it wants to
empower the weakest. It is precisely because of this reason that the Right to
Information has to be ensured for all.

The Indian Copyright Act was first passed in 1957. A few amendments were made in 1983
& in 1984. However, keeping in view with the latest developments in the field of
technology especially in the field of computers and digital technologies. The new
amendment Act called the Copyright Amendment Act, 1994 38 of 1994) was p assed and
this made Indian Copyright Law is one of the toughest in the world. This included the
definition of "Computer Program" also in its ambit. It clearly explains the rights of
Copyright holder, position on rentals of software, the rights of the user to make backup
copies and the heavy punishment and fines on infringement of Copyright of software. It
also makes it illegal to make or distribute copies of copyrighted software without proper or
specific authorization.
Main Changes in the new Amendment Act
Now "Literary work" includes "computer" and "computer program" also.
Offences:
Section. 63 of the Act provides for the provision of punishment for infringement of
Copyright provided in the Act.
Section 63A: Enhanced penalty on 2nd and subsequent convictions.
Section 63B: Any person who knowingly makes use on a computer of an infringing copy
of a computer program, shall be punished with imprisonment for a term which shall not be
less than 7 days but which may be extend to 3 yrs. and with fine which shall not be less
than Rupees 50,000/-, but which may extends to Rupees 2 lacs.
Section 64: Power of police to seize infringing copies.
Section 65 : Any person who knowingly makes, or has in his possession, any plate for the
purpose of making infringing copies of any work in which Copyright subsists is
punishable with imprisonment which may extends to 2 yrs. and with fine.
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The Freedom of Information Bill 2000 introduced in the Lok Sabha on 25th July
2000 says that:

a) Information means any material in any form relating to the administration,
operations or decisions of a public authority;

b The bill defines public authorit y as any authority or body established or
constituted,
By or under the Constitution,

 By any law made by the appropriate Government,

Objections to the Official Secrets Act have been raised since 1948, when the Press Laws
Enquiry Committee recommended certain amendments. However, Mazdoor Kisaan Shakti
Sangathan MKSS, a grass roots organizati on in rural Rajasthan initiated the right to
information movement in a committed manner in the early 1990's. Set up by IAS officer-
turned-activist Aruna Roy and several other activists, MKSS demanded the rural villagers’
right to inspect official records and to ensure a transparent administration.
In 1996, National Campaign for People's Right to Information NCPRI) was set up by a
group of people and it became the platform for RTI campaigns in the country. NCPRI and
Press Council of India formulated an initial draft of a right to information RTI) law. This
draft was sent to the Government of India in 1996. The Consumer Education Research
Council CERC draft was the next effort in RTI law, which was framed in lines with
international standards. In 1997, in a conference of chief ministers it was decided that the
central and state governments would work together on transparency and the right to
information. This was followed by central government agreeing to take immediate steps to
introduce freedom of information legislation, along with amendments to the Official
Secrets Act and the Indian Evidence Act, before the end of 1997. In 1997, two states
passed Right to Information legislation Tamil Nadu and Goa. The Freedom of
Information bill was introduced in parliament in 2002. Meanwhile, RTI legislation was
taken up by several other states in the country. In August 2004, NCPRI called for certain
amendments to the Freedom of Information Act 2002 and it was forwarded to the National
Advisory Council NAC. NAC re commended these amendments to the Prime Minister of
India for further action. Based on this the Right to Information Bill was introduced in
Parliament on 22 December 2004. In the next session of Parliament, the bill with
jurisdiction to cover the whole of India was passed. The Act has come into effect all over
India from 13 October 2005.
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 And includes any other body owned, controlled or substantially financed by
funds provided directly or indirectly by the appropriate Government.

c) Freedom of information means the right to obtain information from any public
authority by means of-

 Inspection, taking of extracts and notes,
 Certified copies of any records of such public authority and
 Diskettes, floppies or in any other electronic mode or through printouts

where such information is stored in a computer or in any other device.

It will be interesting to mention that Press Council of India prepared a draft Bill in
1996 to make a provision for securing right to information. This draft Bill was
named Right to Information Bill, 1996. The Institute of Rural Development,
Hyderabad also prepared a bill in 1997. Both the bills initiated a national debate on
the issue of Effective and Responsive Administration. The Govt. of India
appointed a working group on January 2, 1997. The terms of reference of the
Working Group included the examination of feasibility and need to introduce a full
fledged Right to Information Bill. This group recommended that legislation in this
regard is not only feasible but is also vitally necessary. The Working Group
recommended that the bill should be named as Freedom of Information Bill as the
Right to Information has already been judicially recognized as a part of the
fundamental right to free speech and expression.

Constitutional aspect of the right to information

Article 191 a) of the Constitution guarantees the fundamental rights to free
speech and expression. The prerequisite for enjoying this right is knowledge and
information. The absence of authentic information on matters of public interest
will only encourage wild rumors and speculations and avoidable allegations
against individuals and institutions. Therefore, the Right to Information becomes a
constitutional right, being an aspect of the right to free speech and expression,
which includes the right to receive and collect information. This will also help the
citizens perform their fundamental duties as set out in Article 51A of the
Constitution. A fully informed citizen will certainly be better equipped for the
performance of these duties. Thus, access to information would assist citizens in
fulfilling these obligations.
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Right to information is not absolute

As no right can be absolute, the Right to Information has to have its limitations.
There will always be areas of information that should remain protected in public
and national interest. Moreover, this unrestricted right can have an adverse effect
of an overload of demand on administration. So the information has to be properly,
clearly classified by an appropriate authority.

The usual exemption permitting Government to withhold access to information is
generally in respect of the these matters: 1 International relations and national
security; 2 Law enforcement and preventio n of crime; 3 Internal deliberations
of the government; 4 Information obtained in confidence from some source
outside the Government; 5 Information which, if disclosed, would violate the
privacy of an individual; 6 Information, particularly of an e conomic nature, when
disclosed, would confer an unfair advantage on some person or subject or
government; 7 Information which is covered by legal/professional privilege, like
communication between a legal advisor and his client and 8 Information about
scientific discoveries and inventions and improvements, essentially in the field of
weapons.

These categories are broad and information of every kind in relation to these
matters cannot always be treated as secret. There may be occasions when
information may have to be disclosed in public interest, without compromising the
national interest or public safety. For example, information about deployment and
movement of armed forces and information about military operations, qualify for
exemption. Information about the extent of defense expenditure and transactions
for the purchase of guns and submarines and aircraft cannot be totally withheld at
all stages.

Need for Right to Information

The Right to Information has already received judicial recognition as a part of the
fundamental right to free speech and expression. An Act is needed to provide a
statutory framework for this right. This law will lay down the procedure for
translating this right into reality.

Information is indispensable for the functioning of a true democracy. People have
to be kept informed about current affairs and broad issues – political, social and
economic. Free exchange of ideas and free debate are essentially desirable for the
Government of a free country.
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In this Age of Information, its value as a critical factor in socio-cultural, economic
and political development is being increasingly felt. In a fast developing country
like India, availability of information needs to be assured in the fastest and
simplest form possible. This is important because every developmental process
depends on the availability of information.

Right to know is also closely linked with other basic rights such as freedom of
speech and expression and right to education. Its independent existence as an
attribute of liberty cannot be disputed. Viewed from this angle, information or
knowledge becomes an important resource. An equitable access to this resource
must be guaranteed.

Soli Sorabjee stressing on the need of Right to Information aim at bringing
transparency in administration and public life, says, "Lack of transparency was one
of the main causes for all pervading corruption and Right to Information would
lead to openness, accountability and integrity".

According to Mr. P.B. Sawant, "the barrier to information is the single most cause
responsible for corruption in society. It facilitates clandestine deals, arbitrary
decisions, manipulations and embezzlements. Transparency in dealings, with their
every detail exposed to the public view, should go a long way in curtailing
corruption in public life."

Right to information in other countries

In recent years, many Commonwealth countries like Canada, Australia, and New
Zealand have passed laws providing for the right of access to administrative
information. USA, France and Scandinavian countries have also passed similar
laws. US Freedom of Information Act ensures openness in administration by
enabling the public to demand information about issues as varied as deteriorating
civic amenities, assets of senators and utilization of public funds.

It is not only the developed countries that have enacted freedom of information
legislation; similar trends are seen in the developing countries as well. The new
South Africa Constitution specifically provides the Right to Information in its Bill
of Rights--thus giving it an explicit constitutional status. Malaysia operates an on-
line data base system known as Civil Services Link, through which a person can
access information regarding functioning of public administration. There is thus a
global sweep of change towards openness and transparency.
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In USA, the first amendment to the Constitution provided for the freedom of
speech and expression. The country had already passed the Freedom of
Information Reform Act 1986, which seeks to amend and extend the provisions of
previous legislation on the same subject. But this right is not absolute. Recently,
the US Supreme Court struck down two provisions of the Communications
Decency Act CDA, 1996, seeking to protect minors from harmful mater ial on the
Internet precisely because they abridge the freedom of speech protected by the first
amendment. Moreover, the vagueness in the CDA’s language, the ambiguities
regarding its scope and difficulties in adult-age verification, make CDA unfeasible
in its application to a multifaceted and unlimited form of communications such as
Internet.

Sweden has been enjoying the right to know since 1810. It was replaced in 1949 by
a new Act, which enjoyed the sanctity of being a part of the country’s Constitution
itself. The principle is that every Swedish citizen should have access to virtually all
documents kept by the State or municipal agencies.

In Australia, the Freedom of Information Act was enacted in December 1982. It
gave citizens more access to the Federal Government’s documents. With this,
manuals used for making decisions were also made available. But in Australia, the
right is curtailed where an agency can establish that non-disclosure is necessary for
protection of essential public interest and private and business affairs of a person
about whom information is sought.

Even the Soviets, under Mikhail Gorbachev, have realized that "the State does not
claim monopoly of truth any longer". Glasnost has cast away the cloud of secrecy
and stresses the priority of human values.

Even as steps are taken to ensure openness in matters affecting the public, there has
to be a greater sense of responsibility on the part of users of information in the
media and elsewhere. Journalists must ensure that they seek information in public
interest and not as agents of interested parties.

India has so far followed the British style of administration. In Great Britain,
Official Secrets Act, 1911 and 1989 are intended to defend national security by
rendering inaccessible to the public certain categories of official information.
However, the government recognizes that access to information is an essential part
of its accountability. A recent legislation governing access to public information
includes Local Government Access to Information Act, 1985; the Environment
and Safety Information Act, 1988, and the Access to Health Records Act 1990 are
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such laws. On the other hand, Data Protection Act, 1984; the Access to Personal
File Act; the Access to Medical Reports Act, 1988, and the Consumer Credit Act,
1974, all provide some protection for different aspects of personal information.

12.1 INTELLECTUAL PROPERTY RIGHTS

Intellectual property IP is a term referring to a number of distinct types of
creations of the mind for which property rights are recognized—and the
corresponding fields of law. Under intellectual property law, owners are granted
certain exclusive rights to a variety of intangible assets, such as musical, literary,
and artistic works; discoveries and inventions; and words, phrases, symbols, and
designs. Common types of intellectual property include copyrights,
trademarks, patents, industrial design rights and trade secrets in some jurisdictions.
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Although many of the legal principles governing intellectual property have evolved
over centuries, it was not until the 19th century that the term intellectual
property began to be used, and not until the late 20th century that it became
commonplace in the United States.

Intellectual property rights are legal rights, which result from intellectual activity
in the industrial, scientific, literary and artistic fields. These rights give statutory
expression to the moral and economic rights of creators in their creations.
Intellectual property rights safeguard creators and other producers of intellectual
goods and services by granting them certain time-limited rights to control the use
made of those productions. These rights also promote creativity and the
dissemination and application of its results and encourage fair-trading, which
contributes to economic and social development.

The need for a system to protect IP internationally arose when foreign exhibitors
refused to attend an International Exhibition of Inventions in Vienna in 1873
because they were afraid that their ideas would be stolen and exploited
commercially in other countries. This led to the creation of the Paris Convention
for the Protection of Industrial Property of 1883. The Paris Convention was the
first major international treaty designed to help the people of one country obtain
protection in other countries for their intellectual creations, in the form of industrial
property rights. In 1886, copyright entered the international arena with the Berne
Convention for the Protection of Literary and Artistic Works.

The aim of this Convention was to help nationals of its Member States obtain
international protection of their right to control, and receive payment for, the use of
literary and artistic works. Both the Paris Convention and the Berne Convention set
up International Bureaus to carry out administrative tasks, such as organizing
meetings of the Member States. In 1893, these two small bureaus united to form an
international organization called the United International Bureaus for the
Protection of Intellectual Property – best known by its French acronym, BIRPI.
Based in Berne, Switzerland, with a staff of seven, BIRPI was the predecessor of
what is today known as the World Intellectual Property Organization or WIPO.
WIPO is a specialized agency of the UN, with a mandate to administer IP matters
recognized by the UN Member States. There are about 21 international treaties in
the field of intellectual property, which are administered by WIPO. The treaties fall
into three groups namely treaties, which establish international protection; treaties,
which facilitate international protection and treaties, which establish classification
systems
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Intellectual property rights in India

There is a well-established statutory, administrative and judicial framework to
safeguard intellectual property rights in India, whether they relate to patents,
trademarks, copyright or industrial designs. Well-known international trademarks
have been protected in India even when they were not registered in India.  The
Indian Trademarks Law has been extended through court decisions to service
marks in addition to trademarks for goods.  Computer software companies have
successfully curtailed piracy through court orders.  Computer databases have been
protected.  The courts, under the doctrine of breach of confidentiality, accorded an
extensive protection of trade secrets.  Right to privacy, which is not protected even
in some developed countries, has been recognized in India.

Protection of intellectual property rights in India continues to be strengthened
further. The year 1999 witnessed the consideration and passage of major
legislation with regard to protection of intellectual property rights in harmony with
international practices and in compliance with India's obligations under TRIPS.
These include:

1. The Patents Amendment Act, 1999 passed by the Indian Parliament on March
10, 1999 to amend the Patents Act of 1970 that provides for establishment of a
mailbox system to file patents and accords exclusive marketing rights for 5
years.

2. The Trade Marks Bill, 1999, which repeals and replaces the Trade and
Merchandise Marks Act, 1958 passed by the Indian Parliament in the Winter
Session that concluded on December 23, 1999.

3. The Copyright Amendment Act, 1999 passed by both houses o f the Indian
Parliament, and signed by the President of India on December 30, 1999.

4. A sui generis legislation for the protection of geographical indications called
the Geographical Indications of Goods Registration & Protection Bill, 1999
approved by both houses of the Indian Parliament on December 23, 1999.

5. The Industrial Designs Bill, 1999, which replaces the Designs Act, 1911 was
passed in the Upper House of the Indian Parliament in the Winter Session,
which concluded on December 23, 1999 and is presently before the Lower
House for its consideration.
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6. The Patents Second Amendment Bill, 1999 to further amend the Patents Act,
1970 and make it TRIPS compliant was introduced in the Upper House of
Indian Parliament on December 20, 1999.

In addition to the above legislative changes, the Government of India has taken
several measures to streamline and strengthen the intellectual property
administration system in the country. Projects relating to the modernization of
patent information services and trademarks registry have been implemented with
help from WIPO/UNDP. The Government of India is implementing a project for
modernization of patent offices at a cost of Rs.756 million incorporating several
components such as human resource development, recruiting additional examiners,
infrastructure support and strengthening by way of computerization and re-
engineering work practices, and elimination of backlog of patent applications. An
amendment to the Patent Rules was notified on June 2, 1999 to simplify the
procedural aspects.

The Trade Marks Registry is also proposed to be further strengthened and
modernized. A project for modernization was earlier implemented during 1993-96.
Further strengthening of the Registry is being taken up at a cost of Rs.86 million.
The main thrust now is to strengthen the infrastructure of the Trade Marks Registry
and the early removal of backlog of pending applications, transfer of records to
CD-ROM’s, re-engineering of work processes, appointment of additional
examiners, etc.

As regards the aspect enforcement, Indian enforcement agencies are now working
very effectively and there has been a notable decline in the levels of piracy in
India.  In addition to intensifying raids against copyright infringers, the
Government has taken a number of measures to strengthen the enforcement of
copyright law. Special cells for copyright enforcement have been set up in 23
States and Union Territories. In addition, for collective administration of copyright,
copyright societies have been set up for different classes of works.

13. SOCIAL RESPONSIBILITY OF PRESS & FREEDOM OF
EXPRESSION

Pt. Jawaharlal Nehru once said, ‘there is no such thing as absolute freedom.
Freedom is always accompanied by responsibility. Freedom always entails an
obligation, whether it is a nation’s freedom or individual’s freedom or a group
freedom or the freedom of the press’.
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In a society everyone has a responsibility to each other. Individual and institutional
rights are to be exercised in a manner that they do not hurt the reasonable rights of
elected legislature. Each member of the legislature is accountable to his
constituency. The theory of responsibility is simple- that everyone is responsible
for the consequences of his actions. An old legal maxim says, ‘no rights without
responsibilities’.

Therefore, freedom of the press is also linked with responsibilities. At least, the
freedom should not be abused.

Responsibility & its Rationale

Here, there is a need to distinguish between responsibility and accountability.
When we say that somebody is responsible, we mean that he has a duty to do
something; when we say someone is accountable; we mean that if he fails to do
what is his duty, he is accountable to some person or an institution or the state.
Thus, the right to freedom of speech and expression carries with it, among other
things, a duty not to disturb public peace. If he so disturbs it he is accountable to
the state for such breach of responsibility.

The press and other media derive their rights to free speech and expression because
the do a service to the society. The rights arise from the role and functions the
media are entrusted with, in a society and responsibility and accountability co-exist
with these rights. Since the media circulates information for the obvious
consumption of individual members of the society, it is natural that they should be
responsible judicious0 in the dissemination of the information. With every
increase in the power of the media, this responsibility towards the society also
increases.

The principle of rights and responsibilities is evident from Article 19 of our own
constitution. Article 19 a confers the right to free speech and expression. On the
other hand, Article 19 b defines areas where the media have to keep in min d
several right conferred by Clause 1.

Unwritten understanding

We often hear editors and others saying that they have a right to inform the public.
You may call these self-imposed responsibilities. These arise from an unwritten
understanding between the media and society. The public has several information
needs, the most important being the need to know how the government is
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functioning. This knowledge helps them to take correct decisions in relation to the
government. Form the early days, the media assumed this responsibility to inform
the public. On that basis the media have fought for and gained the right to free
speech and expression.

Just as the press has assumed certain responsibilities, the state too assumes
responsibilities to benefit the society. As a result, the state imposes certain
responsibilities on the press. For example, it is the duty of the states to maintain
public order. Therefore, the state imposes an obligation responsibility on the
media not to publish anything that leads, or has a tendency to lead to, a breakdown
of contrast to, self-imposed responsibilities. Thus, the state imposes on the media
such responsibilities, which are in the end intended to protect individuals and
institutions from libel, defamation or invasion of privacy.

3. Press Commissions of India

The first press commission appointed in 1952 was asked to look into factors, which
influence the establishment and maintenance of high standards of journalism in
India. The commission was appointed because after independence the role of the
press was changing. It was fast turning from a mission to business.

The commission found that there was a great deal of scurrilous writing often
directed against communities or groups, of indecency and vulgarity and personal
attacks on individuals. The commission also noted that yellow journalism was on
the increase in the country and was not particularly confined to any area or
language. The commission, however, found that the well established, newspapers
on the whole, had maintained a high standard of journalism.

It remarked that whatever the law relating the press may be, there would still be a
large quantity of objectionable journalism, which, though not falling within the
purview of the law, would still require some checking. It felt that the best way of
maintaining professional standards of journalism would be to bring into existence a
body of people principally connected with the industry whose responsibility it
would be to arbitrate on doubtful points and to ensure the punishment of any one
guilty of infraction of good journalistic behavior. An important recommendation of
the commission was the setting up of a Statutory Press Commission at the national
level, consisting of press people and lay members. It did not say though that the
council should have teeth. The government of India appointed a Second Press
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Commission in 1978 after the internal emergency in the country ended. During the
emergency the press had to face the heavy curbs on its freedom.

The second press commission wanted the press to be neither a mindless adversary
nor an unquestioning ally. The commission wanted the press to play a responsible
role in the development process. The press should be widely accessible to the
people if it is to reflect their aspirations and problems. The question of urban bias
too has received attention of the commission. The commission said that for
development to take place, internal stability was as important as safeguarding
national security. The commission also highlighted the role and, therefore,
responsibility of the press in preventing and deflating communal conflict. The
positive role of the press in bringing together diverse elements in the nation’s life
was given statutory power to recommend actions against the newspapers, which
consistently violated the council’s rulings.

Both press commissions of India included several respectable members from the
press. The recommendation of the first press commission for the first time provides
idea of what a responsible press should be. The second press commission
formulated in a clear manner that development should be the central focus of the
press in a country, which is building itself to become a self-reliant and prosperous
society. The commission declared that a responsible press could also be a free
press and vice versa. Freedom and responsibility are complimentary but not
contradictory terms. From the role that the two commissions recommended for the
press, we could summarize the responsibilities of the press thus:

 Help the country in its development process both by making constructions
suggestions as well as criticism of delays and distortions in the development
process

 Give the widest possible access to people, reflecting the pluralistic
composition of Indian society

 Maintain internal stability and safe guard external security
 Prevent and deflate social conflict

13.1. Press and Social Responsibility in the USA

The United States, where the press and other media have been free for long, also
witnessed intermittent debates on the performance of the press. The Pulitzer-Hearst
circulation was which ended in the Spanish-American war, the New York Sun’s
hoax about a new form of life on the moon 1835 and the press tirade against

Edited with the trial version of 
Foxit Advanced PDF Editor

To remove this notice, visit:
www.foxitsoftware.com/shopping

http://www.foxitsoftware.com/shopping


Press Laws & Media Ethics

53

President Roosevelt in the 1930s led to some introspection. On the initiative of
Times Magazine, Robert Hutchins, Chancellor of the University of Chicago at that
time, and several others studied the performance of the US Press and came out
with a report in 1946. The report shocked the American public and angered many
editors,. The Hutchins report was the first scientific study of the press in the USA
and first social responsibility theory formulated by Theodore Paterson, Fred S.
Siebert and Wilbur Schramm in their book Four Theories of the Press. The
Hutchins Commission Report said that the freedom of the press was in danger in
the United States, ‘because in the hand of a few gigantic business units, the media
of mass communication vital to the life of our democracy, have failed to accept the
full responsibility to the public’. The Commission observed that freedom of the
press in America was in danger because ‘those who controlled’ the press did not
facilitate the communication of a wide spectrum of ideas.

The American view of responsibility as contained in the Hutchins Report required
that:

 The press should accept certain responsibilities towards the society
 These responsibilities can be discharged by giving a true, accurate, objective

and balanced picture of the world
 The press should regulate itself, though within the context of law and other

social institutions
 The press should reflect the pluralistic character of the society
 The press should play a positive role in regulating crime, violence and social

conflict
 The press should be accountable to the society as well as to employers and

the market
 The press should work for public good

Thus, we see rights and responsibilities go together. Nobody, individual or
institution, is exempt from responsibilities. Responsibilities arise from the
consequences of communication. In every country, there were always sections of
the press, which misused the right of freedom of the press with undesirable
consequences to the society and the state. These led to such inquiries as the
Hutchins commission in the United States and the two press commissions in India.
While the Hutchins commission suggested self-regulation on a voluntary basis, the
first press commission in India recommended the constitution of a statutory press
council.
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14. CODE OF ETHICS & SELF-REGULATION

From time to time, complaints are heard throughout the world that a section of the
press functions without regard to its responsibilities to the society. The law of the
land generally takes care of any breach of violation of a specific law by the press.
But there are always areas, which are outside the jurisdiction of law. There is a vast
area not covered by any legal regime. Media ethics apply mostly to cases not
specifically covered by law. For instance, there is no law laying down principles of
objectivity. Since a picture of public affairs, not informed by objectivity, is likely
to mislead the audience, media organizations have voluntarily accepted objectivity
as a sacred media tradition.

A lot of irresponsible journalism in the United States provoked the appointment of
the Hutchins Commission and introspection among the leading media
organizations. The nagging question was whether there was objectivity in the US
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press. The birth of journalism schools and departments and the sudden surge in
communication research together imparted a great boost to the ideal of objectivity.
Of course, one can always trace the birth of objectivity to the birth of news
agencies whose primary obligation was reporting only facts. However, facts
themselves sometimes could lead to social conflict. In such cases, objectivity alone
does not save a situation.

This is where responsibility too should be an important element in journalism.

New Conditions

The advances in communication and information technologies have imparted
greater power to communication and, therefore, a sharper edge to its consequences.
A moving and talking picture of an event is a hundred times more impact than a
printed word or still picture. This has imparted a new urgency to the entire debate
of responsibility and the need to draft and re-draft existing code of ethics. Today,
the magnitude and the economics of mass media operations have resulted in
primacy of being accorded to market objectives. Consequently, there has been a
reshuffle in media priorities. This editor’s role is governed by the advertisement
and circulation department needs.

In Indian situation, the growth of investigative journalism, after the internal
emergency, led to a new phenomenon. This new phenomenon has done a lot of
service to Indian public life, but no less dis-service too. The Press Institute of India
recently cautioned the Fourth Estate against a decline in professional and ethical
standards, half-baked investigation and poor editing. Its Director said that
journalists were no more as committed to the profession as they used to be. He was
very critical of what he called partisan reporting in Indian newspapers.

Some of the recent finding of the press council calls for a return to objective
journalism. The council mildly chided the Times of India for its reporting of Indira
Gandhi’s assassination. The council advised that in reporting on or writing about
communal or other sensitive matters, newspapers should exercise proper restraint
and caution.

Such sub-standard journalism exists everywhere. Therefore, responsible journalists
called for a variety of agencies to ensure responsible performance by the press.
They are the code of ethics, press council and press ombudsman.

Code of Ethics for Journalists
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The primary function of newspapers is to communicate to the human race what its
members do, feel and think. Journalism, therefore, demands of its practitioners the
widest range of intelligence, or knowledge, and of experience, as well as natural
and trained powers of observation and reasoning.

1. Responsibility- it is the right of the public’s right to know events and the
purpose of distributing news and enlightened opinion is to serve the general
welfare. Journalists who use their professional status as representatives of
the public for selfish other unworthy motives violate a high trust.

2. Freedom of press- freedom of the press is to be guarded as right of people
in a free society. It carries with it the responsibility to discuss, question, and
challenge actions and utterance of the government, public and private
institutions.

3. Ethics- Journalist must be free of obligations to any interest other than the
public’s right to know the truth. Gifts, favors, special treatments can
compromise the integrity of journalists.

4. Accuracy & Objectivity- trust is the ultimate goal of the journalist.
Objectivity in reporting the news is another goal, which serves as the mark
of an experienced professional. There is no excuse for inaccuracies or lack
of thoroughness.

5. Fair Play- journalists at all times should show respect for the dignity,
privacy, rights, and well-being encountered in the course of gathering and
presenting the news. The news media should not communicate unofficial
charges affecting reputation or moral character without giving the accused a
chance to reply. Journalists should be accountable to the public for their
reports and the public should be encouraged to voice its grievances against
the media. Open dialogue with the readers, viewers, and listeners should be
fostered.

6. Pledge- journalists should actively censure and try to prevent violations of
standards as adherence to this code of ethics is intended to preserve the bond
of mutual trust and respect between journalists an the public.

Standards for Motion Pictures

Motion picture producers recognize the high trust and confidence which have been
placed in them by the people of the world and which have made them a universal
form of entertainment. General principles are:
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1. No picture shall be produced which will lower the moral standards of those
who see it. Hence the sympathy of the audience shall never be thrown the
side of crime, wrong-doing, evil or sin

2. Correct standards of life, subject only to the requirements of drama and
entertainment, shall be presented

3. Law, natural or human, shall not be ridiculed, nor shall sympathy be created
for its violation

Standards for Advertising

The term advertising is used to mean all forms of motion pictures advertising
including in the following: press book, still photographs, newspapers, magazines
and trade paper advertising, radio, television, and others.

1. Print advertising and illustrations should not misinterpret the message
2. Advertising shall not depict any indecent or undue exposure of the human

body
3. Advertising demeaning religion, race or national origin shall not be used.
4. Cumulative overemphasis on sex, crime, violence and brutality would not be

permitted.
5. Salacious posture and pictures should not be part of any advertising form

15. BROADCASTING CODES

Members of the Radio Television News Directors Association agree that their
prime responsibility as journalists-and that of the broadcasting industry as the
collective sponsor of news broadcasting-is to provide to the public they serve news
service as accurate, full and prompt as human integrity and devotion can devise.

1. The primary purpose of broadcast journalists-to inform the public of events
of importance and appropriate interest in a manner that is accurate and
comprehensive

2. Broadcast news presentation is should be designed not only to offer timely
and accurate information, but also to present it in the light of relevant
circumstances,

3. News should be selected on the criteria of significance, community, and
regional relevance, appropriate human interest, and service to defined
audiences. It excludes sensationalism or mis leading emphasis in any form.
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Promotional or publicity material should be sharply scrutinized before use in
news broadcasting.

4. Broadcast journalists shall at all times display humane respect for the
dignity, privacy and the well-being of persons with whom the news deals

5. Broadcast journalist should present all news, which will serve the public
interest. In places like the court, the broadcast journalists shall conduct
themselves in dignity and keep broadcast equipment as unobtrusive and
silent as possible.

16. Cinematograph Act 1952

The Cinematograph Act 1952, apart from including provisions relating to
constitution and functioning of the Central Board of Film Certification known
till June 1, 1983 as the Central Board of Film Censors, also la ys down the
guidelines to be followed for certifying films. Initially, there were only two
categories of certificates "U" Universal exhibition and "A" restricted to adult
audiences, but two other categories were adde d in June 1983 "UA" for
unrestricted public exhibition subject to parental guidance for children below the
age of twelve and "S" films for public exhibition restricted to specialized
audiences such as doctors. The 1952 Act has been amended to bring it up-to-
date, and the last amendments were made in 1981 and 1984. The present
censorship of films is governed by the 1952 Act, the Cinematograph
Certification Rules promulgated in 1983 and the guidelines issued from time to
time.

In keeping with this responsibility, the Central Board of Film Certification was
set up in 1950 in Mumbai, with regional offices in Mumbai, Calcutta, Chennai,
Bangalore, Hyderabad, Thiruvananthapuram, New Delhi, Cuttack and Guwahati.
It is a regulatory body functioning under the Ministry of Information and
Broadcasting. No film can be exhibited in India without being certified by the
Board. Its reign has always been marred with controversy. A Film Certification
Appellate Tribunal FCAT has also bee n constituted under section 5D of the
1952 Act for hearing appeals against any order of the CBFC.

While the work of certification of films is a central subject, the states have to
enforce these censorship provisions and bring any violations to the notice of the
CBFC. The organizational structure of the CBFC is based on the provisions of
the 1952 Act and the Cinematograph Certification Rules 1983. The Chairman
and members are appointed for a term of three years or till such time as the
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Government may direct. They comprise eminent persons from different walks of
life such as social sciences, law, education, art, film and so on, thus representing
a cross-section of society.

The certification rules also apply to foreign films imported into India, dubbed
films and video films. In the case of dubbed films, the Board does not have any
fresh censorship for the visuals in general cases. The Certification does not apply
to films made specifically for Doordarshan, since Doordarshan has its own
system of examining such films.

Press and Social responsibility in the USA

The Hutchins report was the first scientific study of the press in the USA and first
scientific formulation about its responsibilities. This report became the basis for
the social responsibility theory. The Hutchins Commission Report said that the
freedom of the press was in danger in the United States, ‘because in the hands of a
few gigantic business units, the media of mass communication vital to the life of
our democracy, have failed to accept the full responsibility to the public’. The
commission observed that freedom of the press in America was in danger because
‘those who controlled’ the press did not facilitate the communication of a wide
spectrum of ideas.

The American view of responsibility as contained in the Hutchins Report required
that:

 The press accept certain responsibilities towards the society
 These responsibilities can be discharged by giving a true, accurate, objective

and balanced picture of the world
 The Press should regulate itself, though within the context of law and other

social institutions
 The press should reflect the pluralistic character of the society
 The press should play a positive role in regulating crime, violence and social

conflict
 The press should be accountable to the society as well as to employers and

the market
 The press should work for public good

17. CODE OF ETHICS
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Writing in the issue of 14 February 1987 issue of The Illustrated Weekly of
India, the late D.R. Mankekar wrote: ‘a poll taken in the USA some years ago,
though on a limited scale, confined to 28 editors and 25 public officials and civic
leaders, showed that 65 per cent of public representatives concluded that
newspapers are not to be trusted because they carry half-told or misleading stories
resulting from lax standards of reportorial research and back grounding of news
stories’. That charge could be equally leveled against much of Indian reporting.
Suggesting a code of Ethic for Indian newspapers, Mankekar said, ‘A code of
Ethics for journalist will not, however, be worth the paper on which it is written
unless we can graft teeth onto such a code so as to make it enforceable by an
appropriate, recognized authority. The obvious and appropriate authority for that
purpose is the Press Council of India, as recommended by the first press
commission.

Code of Ethics

Seek Truth and Report It
Journalists should be honest, fair and courageous in gathering, reporting and
interpreting information.

Journalists should:
— Test the accuracy of information from all sources and exercise care to avoid
inadvertent error. Deliberate distortion is never permissible.
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— Diligently seek out subjects of news stories to give them the opportunity to
respond to allegations of wrongdoing.
— Identify sources whenever feasible. The public is entitled to as much
information as possible on sources' reliability.
— Always question sources’ motives before promising anonymity. Clarify
conditions attached to any promise made in exchange for information. Keep

promises.
— Make certain that headlines, news teases and promotional material, photos,
video, audio, graphics, sound bites and quotations do not misrepresent. They
should not oversimplify or highlight incidents out of context.
— Never distort the content of news photos or video. Image enhancement for
technical clarity is always permissible. Label montages and photo illustrations.
— Avoid misleading re-enactments or staged news events. If re-enactment is
necessary to tell a story, label it.
— Avoid undercover or other surreptitious methods of gathering information
except when traditional open methods will not yield information vital to the
public. Use of such methods should be explained as part of the story
— Never plagiarize.
— Tell the story of the diversity and magnitude of the human experience boldly,
even when it is unpopular to do so.
— Examine their own cultural values and avoid imposing those values on others.
— Avoid stereotyping by race, gender, age, religion, ethnicity, geography,
sexual orientation, disability, physical appearance or social status.
— Support the open exchange of views, even views they find repugnant.
— Give voice to the voiceless; official and unofficial sources of information

can be equally valid.
— Distinguish between advocacy and news reporting. Analysis and commentary
should be labeled and not misrepresent fact or context.
— Distinguish news from advertising and shun hybrids that blur the lines
between the two.
— Recognize a special obligation to ensure that the public's business is
conducted in the open and that government records are open to inspection.

Minimize Harm
Ethical journalists treat sources, subjects and colleagues as human beings
deserving of respect.

Journalists should:
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— Show compassion for those who may be affected adversely by news
coverage. Use special sensitivity when dealing with children and inexperienced
sources or subjects.
— Be sensitive when seeking or using interviews or photographs of those
affected by tragedy or grief.
— Recognize that gathering and reporting information may cause harm or
discomfort. Pursuit of the news is not a license for arrogance.
— Recognize that private people have a greater right to control information
about themselves than do public officials and others who seek power, influence
or attention. Only an overriding public need can justify intrusion into anyone’s
privacy.
— Show good taste. Avoid pandering to lurid curiosity.
— Be cautious about identifying juvenile suspects or victims of sex crimes.
— Be judicious about naming criminal suspects before the formal filing of
charges.
— Balance a criminal suspect’s fair trial rights with the public’s right to be
informed.

Act Independently
Journalists should be free of obligation to any interest other than the public's right
to know.

Journalists should:

—Avoid conflicts of interest, real or perceived.
— Remain free of associations and activities that may compromise integrity or
damage credibility.
— Refuse gifts, favors, fees, free travel and special treatment, and shun
secondary employment, political involvement, public office and service in
community organizations if they compromise journalistic integrity.
— Disclose unavoidable conflicts.
— Be vigilant and courageous about holding those with power accountable.
— Deny favored treatment to advertisers and special interests and resist their
pressure to influence news coverage.
— Be wary of sources offering information for favors or money; avoid bidding
for news.

Be Accountable
Journalists are accountable to their readers, listeners, viewers and each other.
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Journalists should:

— Clarify and explain news coverage and invite dialogue with the public over
journalistic conduct.
— Encourage the public to voice grievances against the news media.
— Admit mistakes and correct them promptly.
— Expose unethical practices of journalists and the news media.
— Abide by the same high standards to which they hold others.

17.1 A Code of Ethics in Indian Journalism

1. A free press can flourish only in a free society. Communalism is a threat to
the fabric of our free society and to the nation's solidarity.

2. The press has a vital role to play in the consummation of the fundamental
objectives enshrined in our Constitution, namely, democracy, secularism,
national unity, and integrity and the rule of law. It is the duty of the press to
help promote unity and cohesion in the hearts and minds of the people, and
refrain from publishing material tending to excite communal passions or
inflame communal hatred.

3. To this end the press should adhere to the following guidelines in reporting
on communal incidents in the country:

a) All editorial comments and other expressions of opinion, whether through
articles, letters to the Editor, or in any other form should be restrained and free
from scurrilous attacks against leaders or communities, and there should be no
incitement to violence.

b Generalized allegations casting doubts and aspersions on the Patriotism and
loyalty of any community should be eschewed.

c) Likewise, generalized charges and allegations against any community of
unfair discrimination, amounting to inciting communal hatred and distrust, must
also be eschewed.

d Whereas truth should not be suppressed, a deliberate slanting of news of
communal incidents should be avoided.

e) News of incidents involving loss of life, lawlessness, arson, etc. should be
described, reported, and headlined with restraint in strictly objective terms and
should not be heavily displayed.
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f Items of news calculated to make for peace and harmony and help in the
restoration and maintenance of law and order should be given prominence and
precedence over other news.

g The great est caution should be exercised in the selection and publication of
pictures, cartoons, poems, etc. so as to avoid arousing communal passions or
hatred.

h Names of communities should not be mentioned nor the terms "majority"
and "minority" communities be ordinarily used in the course of reports.

i The source from which casualty figures are obtained should always be
indicated.

j No facts or figures should be published without fullest possible verification.
However, if the publication of the facts or figures is likely to have the effect of
arousing communal passions, those facts and figures may not be given.

Self-Regulation in Press

Some of the professional bodies connected with the Indian press have formulated
voluntary codes of conduct as part of their efforts at self-regulation. The code of
ethics, evolved by the All India Newspaper Editor’s Conference AINEC), is
applicable to the members of that body.

This code, though drafted in general terms, emphasizes the need for journalists to
attack due importance to human and social rights in the discharge of their
professional obligation, to observe special restraint in reporting or commenting on
communal matters and to promote national unity. The code is essentially
persuasive in character; no sanctions have been prescribed for neither its breach
nor any machinery created for its enforcement.

The code includes the following:
1. As the press is a primary instrument in the creation of public opinion,

journalists should regard their calling as a trust and be eager to serve and
guard the public interests.

2. In the discharge of their duties journalists should attach due value to
fundamental, human and social rights, and shall hold good faith and fair play
in news reports and comments as essential professional obligations.
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3. Journalists should observe special restraint in reports and comments dealing
with tensions that are likely to lead, or leading to civil disorders.
a) Journalists shall particularly observe maximum restraint in publishing
reports and comments relating to communal tension, communal incidents,
riots, incipient situations likely to lead to communal disturbances, etc. The
identification of communities, which may lead to chain reactions, should be
avoided.
b Journalists should endeavor at all times to prom ote the unity of the
country and nation, pride in the country, its people, its achievements and its
strengths in diversity. Journalists should be most circumspect in dealing with
movements and ideas, which promote regionalism at the cost of national
unity
c) Any reporting on ideas of partition and secessionism must be treated with
the greatest caution. Any comment likely to give comfort to the proponents
of such ideas and further their interests should be avoided. The integrity of
the country and of the people of India must be considered sacrosanct.

4. Journalists should endeavor to ensure that information disseminated is
factually accurate. No fact shall be distorted or the essential facts
deliberately omitted. No information known to be false shall be published.

5. Responsibility shall be assumed for al information and comments published.
If responsibility is disclaimed, this should be explicitly stated.

6. Confidences shall always be respected. Professional secrecy must be
preserved.

7. Any report found to be inaccurate and any comment on inaccurate reports
shall be voluntarily rectified. It shall be obligatory to give fair publicly to a
correction or contradiction when a report published is shown to be false or
inaccurate.

8. Journalists shall not exploit their status for personal purposes.
9. Journalists shall not allow personal interest to influence professional conduct
10.There is nothing so unworthy as the acceptance or demand of a bribe by a

journalist or the misuse of his power to give or deny publicity to news or
comments

11.Journalists shall be very conscious of their obligations to their fellow
professionals in the profession and shall to seek to deprive fellow journalists
of their livelihood by unfair means

12.The carrying on of personal controversies in the press in which no public
interest is involved shall be regarded as derogatory to the dignity of the
profession

13.It is unprofessional to give currency to rumors affecting the private life of
individuals. Even verifiable news affecting the private life of individuals
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shall not be published unless the public interest as distinguished from public
curiosity demands its publication

14.The press shall refrain from publishing matters likely to encourage vice and
crime

Believing firmly that the Media will always remain alive to the need of
introspection and proper orientation to corrective measure s if and when
necessary, we conclude by quoting a few inimitable lines from a poem of
Rabindra Nath Thakur: -

“Sthir Theko Tumi, Theko tumi jagi;
Pradeeper moto alasa teyagi; Eh andhar majhe,
Tumi ghumaile, phiriya jaibe tara”

Translation:
Remain steadfast, remain awake;
Leaving idleness like a night candle;
In this hour of darkness, if you fall asleep,
Those who need you will go back disappointed.

ABC
ABC’s primary objective is to arrive at and certify authentic circulation figures
representing Net Paid Sales of member publications and disseminate the data for
the use of space buyers. Together with the ABC Certificate, data on territorial
distribution of copies in various states, major cities and small towns is included as
an add on.

As ABC Certificates are regularly referred to for media selection, the publisher has
a far better chance of being selected by space buyer members of ABC. By enjoying
the confidence of space buyers, publishers are able to increase their Ad revenues
and also improve their services.

Publisher members must maintain essential books and records to facilitate a proper
ABC audit and also appoint an independent firm of Chartered Accountants from
amongst the approved panel of auditors named by ABC. Admission of publishers
to ABC membership is subject to a satisfactory admission audit. ABC has a system
of recheck audit and surprise check audits of publications to be carried out as and
when ABC deems appropriate.
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ABC adds to the Publications’ success by providing advertisers the information
they need to evaluate print media. The Publishers fully participate in ABC’s efforts
to help them gain the credibility advertisers are looking for. Advertisers normally
place their advertisements with publications that can substantiate their Circulation
claims through authentic sources which are easy to understand. The Publisher
should be a Member of Indian Newspaper Society INS) and the Publications
should be registered with Registrar of Newspapers for India RNI).

18. AUDIT BUREAU OF CIRCULATIONS

Audit Bureau of Circulations ABC) is one of the several organizations of the same
name operating in different parts of the world.

The ABC founded in 1948 is a not for profit, voluntary organization consisting of
Publishers, Advertisers and Advertising Agencies. It has done pioneering work in
developing audit procedures to verify the circulation data published by those
newspapers and periodicals which have earned the right to display its emblem.

ABC as it is called and understood by all is a founder member of the International
Federation of Audit Bureau of Circulations. The main function of ABC is to
evolve, lay down a standard and uniform procedure by which a member publisher
shall compute its net paid sales. The circulation figure so arrived at is checked and
certified by a firm of Chartered Accountants which are approved by the Bureau.
The Bureau issues ABC certificates every six months to those publishers whose
circulation figures confirm to the rules and regulations as set out by the Bureau.

From a modest beginning it has grown to remarkable proportions. ABC's
membership today includes 411 Publishers of national and regional importance,
151 Advertising Agencies, 51 Advertisers & 20 New Agencies and Associations
connected with print media and advertising. It covers most of the major towns in
India.

An Advertiser would like to know the facts and figures before investing his money
in advertising. An Advertiser ought to know how many people buy a publication
and in which area. The ABC gives all these vital facts every six months. The ABC
figures are not the outcome of opinions, claims or guesswork, but they are the
result of rigid, in depth and impartial audits of paid circulations of member
publications by independent and leading firms of Chartered Accountants working
in accordance with the rules / procedures prescribed by the Bureau.
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The Working of ABC

The Policy formation body of the Bureau is the Council of Management consisting
of elected representatives from publishers 8, advertisers 4 and advertising
agency 4 members of the Bureau. To assist the Council of Management an
Executive Committee is appointed by the Council, to guide and over see the day-
to-day working of the Bureau. The Executive Committee consists of Publishers,
Advertisers and Advertising Agency Members of the Council. The Council of
Management and the Executive Committee meets regularly as often as required.
The Chairman is elected annually by the Council of Management.

The Bureau certifies audited NET PAID circulation figures of publications
enrolled with it for a continuous and definite six-monthly audit periods and
supplies copies of the ABC Certificates issued for such publications to each
member. Free distribution and bulk sales are also shown on the certificates
provided the relevant records are adequately maintained.

Records are checked and rechecked at every level for authenticity. Facts and
figures are scrutinized by impartial Auditors, and only then is the CERTIFICATE
OF NET PAID CIRCULATION issued.

The day to day working of the bureau is handled by its secretariat which is headed
by the Secretary General.

RNI

Introduction & Activities

The Office of the Registrar of Newspapers for India, more popularly known as
RNI came into being on 1st July, 1956, on the recommendation of the First Press
Commission in 1953 and by amending the Press and Registration of Books Act
1867.

The Press and Registration of Books Act contain the duties and functions of the
RNI. On account of some more responsibilities entrusted upon RNI during all these
years, the office is performing both statutory as well as some non-statutory
functions.

Under Statutory Functions, the following jobs are covered:
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Compilation and maintenance of a Register of Newspapers containing particulars
about all the newspapers published. Issue of Certificate of Registration to the
newspapers published under valid declaration;

Scrutiny and analysis of annual statements sent by the publishers of newspapers
every year under Section 19-D of the Press and Registration of Books Act
containing information on circulation, ownership etc; Informing the District
Magistrates about availability of titles, to intending publishers for filing
declaration;

Ensuring that newspapers are published in accordance with the provisions of the
Press and Registration of Books Act 1867 and the Rules made there under.
Verification under Section 19-F of the PRB Act, of circulation claims furnished by
the publishers in their Annual Statements; and preparation and submission to the
Government on or before 31st December each year, a report containing all available
information and statistics about the press in India with particular reference to the
emerging trends in circulation and in the direction of common ownership units etc.

The following items fall under the non-statutory functions:

Formulation of Newsprint Allocation Policy - Guidelines and issue of Eligibility
Certificate to the newspapers to enable them to import newsprint and to procure
indigenous newsprint.

Assessing and certifying the essential need and requirement of newspaper
establishments to import printing and composing machinery and allied materials.

Starting a paper

Printing and publishing of newspapers and periodicals within India are governed
by the Press and Registration of Books Act, 1867 and the Registration of
Newspapers Central Rules, 1956. According to the Act, no newspaper or
periodical should bear a title which is the same or similar to any other newspaper
or periodical already being published, either in the same language or in the same
State, unless the latter is also owned by the same person.
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In order to ensure compliance of this condition, the Government of India has
appointed the Registrar of Newspapers, also called the Press Registrar, who
maintains a register of newspapers and periodicals published in India. The Office
of the Registrar of Newspapers for India is headquartered in New Delhi, and has
three regional offices at Calcutta, Mumbai and Chennai to cater to the needs of
publishers in all corners of the country.

The threat has to be met, not by trivialisation, but by more in depth and public interest stories
and background on which the print media is on a stronger wicket. Market surveys create
cherished myths like the ‘Generation Now’ is disinterested in serious political and economic
news and everyone casually glances the colour advertisements. It is not the free market
competition but competitive marketing of the media that creates a generation of false
notions. Mindless marketing by interested sections could be countered only by better
understanding of what the public wants. Media should not forget that its main aim is to
provide information to create a sound citizenry.

Media can play a significant role in achieving the aim, which the founders of the Constitution
have set. The journalists are urged to recollect the glorious role media had played during the
freedom struggle and set higher standards for themselves. Imitation of western media without

appreciating the context of Indian Society is not going to help the nation, or the press
fraternity. Quoting from Rabindra Nath Tagore aptly summarizes it all:

Where the mind is without fear and the head is held high;
Where knowledge is free;

Where the world has not been broken up into fragments
by narrow domestic walls;

Where words come out from the depth of truth;
Where tireless striving stretches its arms towards perfection;

Where the clear stream of reason has not lost its way into the dreary desert sand of dead habit;
Where the mind is led forward by thee into ever-widening thought and action----

Into that heaven of freedom, my Father, let my country awake.
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19. CENSORSHIP IN THE PRESS

Censorship is the control of speech and other forms of human expression. In many
cases, it is exercised by governing bodies. The visible motive of censorship is often
to stabilize or improve the society that the government would have control over. It
is most commonly applied to acts that occur in public circumstances, and most
formally involves the suppression of ideas by criminalizing or regulating
expression. Furthermore, discussion of censorship often includes less formal means
of controlling perceptions by excluding various ideas from mass communication.

Sanitization removal and whitewashing are almost interchangeable terms that
refer to a particular form of censorship via omission, which seeks to "clean up" the
portrayal of particular issues and/or facts that are already known, but that may be
in conflict with the point of view of the censor. Some may consider extreme
political correctness to be related, as a socially-imposed type of restriction, which,
if taken to extremes, may qualify as self-censorship.

Not everything is fit to print. There is to be regard for at least probable factual
accuracy, for danger to innocent lives, for human decencies, and even, if
cautiously, for nonpartisan considerations of the national interest. In practice there
is disagreement about fitness, risk and dangers in print and broadcast journalism.
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Censorship during times of war

Censorship during times of war or civil unrest has a range of objectives -
 suppression of 'information that would be useful to the enemy' - what most

people think of as wartime censorship - including information that facilitates
identification of military targets or their status af ter attack

 suppression of information that would discourage the domestic population or
armed forces and thereby 'give comfort to the enemy', for example
information about military losses, incompetence or corruption

 suppression of information that would erode relations with allies, neutral
countries/organizations and with 'international opinion'

It has taken different forms, including -
 jamming of enemy or neutral broadcasts and prohibition on

import/dissemination of overseas publications
 use of the 'censor's 'blue pencil' to delete content from personal

correspondence, news service reports, broadcast scripts and
newspaper/journals prior to publication

 seizure of individual issues of newspapers or journals that 'escaped' the blue
pencil with punishment o r suppression of the publication for repeated
breaches

 prohibitions on the broadcast of interviews with or even publication of
statements by terrorist leaders

 restrictions on who gets to report news and where they are allowed to go,
with for example 'official correspondents', embedded journalists and
journalism pools that can only process official communiqués by military
minders rather than independently collect information from civilians and
troops

 self censorship, whether by individual journalists and editors out of
perceptions of national interest, 'responsible reporting', personal interest or
merely to preempt tighter regulation or by organizations and their
spokespeople

Censorship in time of peace

Nations have used a range of mechanisms for censorship of journalism during
peacetime. Zimbabwe's 2003 Access to Information and Protection of Privacy
Act for example imposes heavy fines and jail terms for "abuse of journalistic
privilege" such as publication of "falsehoods" statements that the Govern ment
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deems to be untrue). It bars foreigners from working in Zimbabwe as
correspondents; journalists, magazines and newspapers must be to be accredited by
the government Media & Information Commission. Some nations engage in issue
by issue approval and censorship of publications. In 2005 Egyptian censors for
example blocked sale of Cairo magazine, apparently for a cover photo showing
plainclothes security forces preparing to attack pro-democracy demonstrators.

Censorship and the Mutiny in India

The year of what the British historians term ‘the Sepoy Mutiny’, however, brought
back the press restriction in the form of Gagging Act, 1857. Lord Canning argued
for them, stating that ‘there are times in the existence of every state in which
something of the liberties and rights, which it jealously cherishes and scrupulously
guards in ordinary seasons must be sacrificed for the public welfare. Such is the
state of India at this moment. Such a time has come upon us. The liberty of the
press is no exception.’

The mutiny brought the rule of the east India Company to a close, with the crown
taking over the ‘colony’ with the promise of religious toleration and press freedom.
The main topics of discussion in the English and Vernacular before and after the
mutiny were sati, caste, widow remarriage, polygamy, crime and opposition to the
teaching of English in schools and colleges. Bombay’s Gujarati press in particular,
excelled in the defense of the Indian way of life. In 1876 the vernacular press act
was promulgated.

During the next two decades The Times of India, the Pioneer, the Madras Mail,
and the Amrit Bazaar Patrika came into existence –all serving the interests of
English educated readers. The English press played down the inaugural meeting of
the Indian National Congress on December 28, 1885 in Bombay, but it was
reported at length by the vernacular papers such as Kesari founded by Lokmanya
Tilak. The Amrit Bazaar Patrika and Kesari soon gained a reputation for opposing
government attempts to suppress nationalist aspirations. The Amrit Bazaar Patrika,
for instance, denounced the deposition of the Maharaja of Kashmir, and Kesari
was foremost in attacking the Age of Consent Bill of 1891, which sought to
prohibit the consummation of marriage before a bride completed the age of 12. The
Amrit Bazaar Patrika and Bangabasi of Calcutta endorsed the Kesari’s stand on
the ground that the government has no right to interfere with traditional Hindu
customs. Tilak charged the government with disrespect for the liberty and privacy
of the Indian people and with negligence in providing relief during the
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countrywide famine in 1896-97, which resulted in the death of over a million
people.

Such savage anti-government sentiments could not be allowed free play and so
Lord Elgin added sections to the Indian Penal Code to enable the government to
deal with promotion of ‘disaffection’ against the Crown, or of enmity and hatred
between different classes. Also prohibited was ‘the circulation of any reports with
intent to cause mutiny among British troops, intent to cause such fear or alarm
among the public as to cause any person to commit an offence against the State, or
intent to incite any class or community. The penalties for offences ranged from life
imprisonment to short imprisonment or fines.

The man who became the most noteworthy victim of these new laws was none
other than Bal Gangadhar Tilak, editor of Kesari and its English companion,
Mahratha. He was arrested, convicted and jailed for six years, but Kesari
continued to build up its reputation and influence as a national daily, as India woke
to the 20th century. Other champions of press freedom who were prosecuted at the
same time were Aurobindo Ghose of Bande Mataram, B.B.Upadhayaya of
Sandhya, and others.

In 1910, the Indian Press Act clamped further control on newspapers in the wake
of the partition of Bengal and violent attacks by terrorists in Ahamedabad, Ambala
and elsewhere. The Act required owners of printing presses to deposit securities of
Rs.500 to Rs.2000, which were forfeited if ‘objectionable matters’ were printed.
The threats of seizure of the printing press, and confiscation of copies sent by post
were also included in the Act. The vernacular press suffered rigorous suppression
during this period. The government banned 50 works in English and 272 in the
vernacular, which included 114 in Marathi, 52 in Urdu and 51 in Bengali.

World War I introduced still more severe press laws, but there were no let-up in
nationalist agitations. Annie Besant’s New India became the mouthpiece of Home
Rule advocates, ably supported by the Bombay Chronicle and other publications.
The government reacted swiftly by exiling Annie Besant and imposing new
securities on offending publications. The Rowlatt Act of 1919 infuriated Indian
opinion, which now came under the leadership of Mahatma Gandhi. His Non-
Cooperative Movement took the press by storm. Gandhi was to remain front-page
news for years to come. His arrests and imprisonments were covered with relish by
the English and the vernacular press, whose readership now was raised
dramatically. The Swaraj Party led by C.S. Das, Vallabhbhai Patel and Motilal
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Nehru, launched its own publications- the Banglar Katha in Calcutta, the Swadesh
Mitram in the south, and Hindustan Times, Pratap and Basumati in the north.

The Indian Press Ordinance 1930, like the Press Act of 1910, and five other
Ordinances gave added power to the government in dealing with acts of terrorism
and inflammatory literature. The Swadeshi movement, covered prominently by the
press, as in The Hindu Madras led to the imprisonment of leaders like Gandhi and
Nehru, and the editors like S.A.Brelvi of Bombay Chronicle. The Indian Press Act
of 1931 raised deposit securities and fines, and gave Magistrates the power to issue
summary actions. Several other Acts were made law during the thirties, forcing the
closure of many presses and publications.

Meanwhile, the Free Press of India, which began as a news agency, started The
Indian Express in Madras, Free Press Journal in Bombay. The news agency
collapsed after it forfeited Rs.20, 000 security under the Indian Press Act, but its
publications continued under different owners and the Free Press editors started a
new agency called the United Press of India UPI).

Then came the Quit India Movement, and World War II, and the press in India,
including the English language press and that in the Indian Native States played a
commendable role in reporting the struggle for freedom fairly. It opposed
communal riots and the partition of the country, and when partition did take place
in the glorious year of independence, lamented it. Indeed, it could be said that the
press played so small part in India’s victory to freedom. Free India’s Constitution
upheld the citizens’ right to freedom of speech and expression, which included the
freedom of the press. While the obnoxious Press Acts were repealed or amended,
the Official Secrets Act and Sections of the Indian Code dealing with disaffection,
communal hatred and incitement of armed forces to disloyalty were retained.

The Nehru Government passed in October 1951 the Press Objectionable Matters
Act, which was reminiscent of earlier press laws enacted by the colonial rulers.
The ‘objectionable matters’ were quite comprehensive. So fierce was the
opposition to it that in 1956, it was allowed to lapse and the first Press Commission
was formed.

The national and regional press covered the campaigns of the first national
elections. Unlike her father, Mrs. Indira Gandhi had never been at ease with the
press, ‘How much freedom can the press have in a country like India fighting
poverty, backwardness, ignorance, disease and superstition?’ she asked the first
year of her regime. The national dailies grew strident in their attacks on her
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government, especially on the question of nationalization of banks, privy purses,
the Congress split, but joined forces with her during the Bangladesh war of
liberation. The attacks reached their climax in the period prior to the emergency,
with open accusations of rampant corruption, and demands for her resignation,
followed by Allahabad High Court’s verdict of her being guilty of corrupt election
practices.

Censorship in India

With the return of the emergency regime in 1978 in India, the threats against the
freedom of the press grew more ominous than ever. In a case involving a
newspaper, the Supreme Court ruled that ‘the freedom of press rests on the
assumption that the widest possible dissemination information from diverse and
antagonistic sources is essential to the welfare of the public’. It also held that ‘it
would certainly not be legitimate to subject the press to laws which would curtail
circulation’.

The newsprint advisory committee of the Central Government once considered
proposals to deny newsprint to papers ‘indulging in anti-national activities’, and
also to those ‘found guilty by a court of law or censured by the Press Council for
publishing material which is obscene or against good taste or which advocates
violence, spreads ill-feeling between various communities or is likely to endanger
the unity and integrity and defense of the country’. Such a move would kill
whatever semblance of press freedom we have today, for as the Editors’ Guild of
India’s response indicates, ‘the powers sought by the government are omnibus in
nature and the so-called defenses are vaguely defined’. As though the monopolistic
control in newsprint were not enough, the government has licensed all import of
printing machinery, and prohibited any direct subscription to a foreign news
agency. It has to be channeled through the government.

Yet another lever of control exercised tactfully by the government is the issue of
advertisements by the Directorate of Advertising and Visual Publicity DAVP) - a
body that undertakes visual publicity campaigns on behalf of various ministries,
departments and autonomous bodies. Besides, state governments too have their
own publicity departments. Medium and small newspapers are beholden to these
bodies for very often their very sustenance depends on the largesse from them.

Threats of pre-censorship, of confiscation of printed copies and seizure of printing
presses, and of the cutting off of electricity to newspaper establishments-all
reminiscent of the dark days of the emergency-are not imaginary fears. The
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suppression of the Asli Bharat and some other publications that reported the
Moradabad riots, and of the Assam press during the agitations in that state, are still
fresh in freedom-lovers’ minds. The Assam High Court’s striking down of the
Assam State’s Special Powers Press Act, under which pre-censorship was
clamped, demonstrates how the only protection press freedom in India can hope to
get is from the Courts. Or from a vigilant public, as the withdrawal of the Bihar
Press Bill 1982 demonstrates. Far more worryin g than the external threats of
censorship are the internal threats from proprietors, senior journalists and news
editors who would rather play safe that endanger their own interests, both
professional and material. ‘self-censorship’ in journalism, not so of a desire to
curry favour with local politicians, advertisers and other lobbyists, has led to a
decline in the credibility of the press. In Maharashtra, for instance, it is a regular
practice for journalists to act as the public relations agents of sugar barons, builders
and local politicians.

20. MEDIA ETHICS

Journalistic codes usually take into account the following concepts:
a) Safeguarding freedom of information.
b Freedom of access to information sources.
c) Objectivity, accuracy, truthfulness or the non-misrepresentation of facts.
d Responsibility to the public, and its rights and interests and in relation to

national, racial and religious communities, the nation, the State and the
maintenance of peace.

e) The obligation to refrain from calumny, unfounded accusations, slander,
violations of privacy.

f Integrity and independence
g The right of reply and of correction
h Respect of professional confidentiality
i Consideration for the cultural, social or ethnic codes of individual countries.

However, ‘the scope of professional ethics is much wider than the texts of legal
codes. For, in attempting to achieve a just balance between freedom and
responsibility, the ethical aspect of this dichotomy depends not only on conscious
decisions by a journalist, but also on practices in the media and the general social
environment.

Media ethics or journalism ethics is a branch of philosophy concerned with
actions that are morally permissible and those that are not. Media ethics assist
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media workers in determining what is right and how to choose the best from
several alternatives. Media ethics constitutes a normative science of conduct and
must therefore be applied voluntarily.

Ethics should set guidelines, rules, norms, codes and principles that will lead
journalists and all other media workers to make moral decisions. They should not
be forced to do so because ethics is applied voluntarily.

Normative ethics is concerned with what people and institutions ought to do and
how they should conduct themselves. Media workers are part of society and
therefore, function within the parameters set by the expectations prevalent in a
society at a particular time. Apart from society, the government of the country also
informs expectations of what the media ought to do. Consequently, a nation’s
media, more than any other kind of institution is shaped by the prevailing political
power.

MacBride Report says that the adoption of codes of ethics at national, and some
cases, at the regional level is desirable, provided at hat such codes are prepared and
adopted by the profession itself, without government interference. It recommends
that Codes of Ethics aim at the following objectives:

a) To protect the consumer readers, listeners, viewers, or the public in general
b To protect and inspire the working journalist, broadcaster or others directly

concerned with the gathering, writing, procession and presenting of news
and opinions

c) To guide editors and others who take full legal responsibility for what is
published and broadcast

d To define the responsibilities of proprietors, shareholders, and government
who are in a position of absolute control over any particular form of mass
media communications activity

e) To deal with issues of advertisers and others who buy into the services of the
media.

Some of the broad principles evolved by the Council of India in course of its
adjudication on various subjects in respect of standards of journalism are
summarized as under:
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21. JOURNALISTIC STANDARDS

1. Communal Writings

Scurrilous and inflammatory attacks should not be made on communities and
individuals. Any news on communal events based on rumours will be violative of
the journalistic ethics. Similarly, distorted reporting making important omissions
will not be correct. While it is the legitimate function of the Press to draw attention
to the genuine grievance of any community with a view to seeking redress in a
peaceful and legal manner, there should be no invention or exaggeration of
grievances, particularly those which tend to promote communal discord.

It will be highly conducive to the creation of a healthy and peaceful atmosphere if
sensational, provocative and alarming headlines are avoided, and acts of violence
or vandalism are reported in such a manner as may not undermine people’s
confidence in law and order machinery of the State and may at the same time have
the effect of discouraging and condemning such activities.

Defaming a community is a serious matter and ascribing to it a vile, anti-national
activity is reprehensible and amounts to journalistic impropriety.

There is no impropriety in publishing historical facts in order to warn the present
generation against repetition of past mistakes even though these mistakes may not
be palatable to a particular community.

There is no objection in making statements about religious communities if they are
couched in temperate language and are not exaggerated or incorrect.

2. Journalistic impropriety

Some of the principles evolved by the Council through its adjudications in respect
of journalistic impropriety are:

Any matter discussed or disclosed in confidence ought not to be published without
obtaining the consent of the source. If the editor finds that the publication is in the
public interest, he should clarify it in an appropriate footnote that the statement or
discussion in question was being published although it had been made "off the
record".
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An advertisement containing anything unlawful or illegal or the one which is
contrary to good taste or journalistic ethics or propriety should not be published.

Proper care should be taken by newspapers in maintaining accuracy in respect of
quotations.

Where a newspaper is charged with violation of journalistic ethics, a plea that it
has ceased publication will afford the editor no defense, since it is his conduct
which is subject of the complaint.

3. Obscenity and Bad Taste

The meaning of taste varies according to the context. For a journalist it implies that
"which on grounds of decency or propriety he should not publish". Where a matter
has "a tendency to stimulate sex feelings" its publication in a journal meant for the
lay public, young or old, undesirable. Exploitation of sex falls short good taste.
Public taste is to be judged in relation to the environment, milieu as well notions of
taste prevailing in contemporary society.

The basic test of obscenity is whether the matter is so gross or vulgar that it is
likely to deprave or corrupt. Another test is whether depiction of the scene and
language used can be regarded as filthy, repulsive, dirty or lewd.

Whether a story is obscene or not, will depend on such factors as literary or
cultural nature of the magazine, and the social theme of the story. The relevancy of
a picture to the subject matter of a magazine or a paper has a bearing on the
question whether the matter published falls below the standards of public taste.
One of the relevant factors for judging whether the picture falls below the standard
of public taste will be the purpose or nature of the magazine - whether it relates to
art, painting, medicine, research or reform of sex.

The Press Council expressed concern over the increasing instances of obscene
advertisements in the print media. It was opposed to censorship but favoured
preventive steps to check any obscene material at pre-publication stage. Since most
of such advertisements are routed through advertising agencies, the Council felt
that this task should not be difficult if these agencies were to exercise more caution
and restrain in preparing and releasing the advertisements that may be considered
objectionable to family viewing by an average citizen. It felt that the Association
of Advertising Agencies of India as an Umbrella organization of all these
advertising agencies could play a very meaningful and positive role in the matter
and sought its cooperation to contain advertisements that are likely to damage the
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socio-cultural ethos of the country in the longer run. The Council appealed to the
newspapers also to carefully scrutinize the advertisements received by them either
directly from the advertisers or through the advertising agencies and exercise a
self-restraint by rejecting such advertisements as may be considered obscene and
objectionable. It has also reiterated the following guidelines framed by it to counter
against obscene publication.

"Newspapers shall not display advertisements which are vulgar or which through
depiction of a woman in nude or lewd posture, provoke lecherous attention of
males as if she herself was commercial commodity for sale".

Whether a picture is obscene or not, is to be judged in relation to three tests;
namely

i Is it vulgar and indecent?
ii Is it a piece of mere pornography?
iii Is its publication meant merely to make money by titillating the sex feeling of
adolescents and among whom it is intended to circulate? In other words, does it
constitute an unwholesome exploitation for commercial gain?

Other relevant considerations are whether the picture is relevant to the subject
matter of the magazine. That is to say, whether its publication serves any
preponderating social or public purpose, in relation to art, painting, medicine,
research or reform of sex.

4. Right of Reply

The prime principle that emanates from the various adjudications on this subject
upholds the editor’s discretion in publication of letters. He would, however, be
expected to voluntarily rectify an incorrect statement or report on a matter of
public nature; the general reader can claim a locus standing on the basis of the
public right to know. Besides, any person who has been specifically referred to in a
publication can claim an automatic right to reply in the columns of the paper.
Though the Council does not have the power to force a newspaper to publish, a
rejoinder it may direct it to publish the particulars of the inquiry against it.

5. Pre-verification of News

Verification of news is necessary before publication, especially when the report
has slanderous or libelous overtones or could lead to communal tension; nor can
the publication of rumours as views of a cross-section of people be justified under
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any circumstances. The editor shall make necessary amends when any false or
distorted publication is brought to his notice.

6. Defamation - Scurrilous writings

Under the second exception to Section 499 of the Indian Penal Code it is not
defamation to express in good faith any opinion whatever respecting the conduct of
a public servant in the discharge of his public functions, or respecting his character,
so far as his character appears in that conduct and no further. The Council has
accordingly held the opinion that fair comments on the public life cannot be held to
be improper. But if any factual statements are made, they must be true and correct.
In case a defamatory element is involved, more good faith will not be a defense in
any civil action for damages.

7. Right to privacy Vs. Public figures

The Press Council of India formulated guidelines to achieve a balance between the
right to privacy of the public persons and the right of the press to have access to
information of public interest and importance. The issue under heated debate at
both national and international level and the international conference of the World
Association of Press Councils WAPC) held in April 1998 in Delhi stressed that
there is a need for reconciliation between three competing constitutional values at
play on this count, viz:

a) An individual’s right to privacy, b freedom of the press, and c) the people’s
right to know about public figures in public interest.

The Council has prepared a report on the issue and framed the guidelines as
follows:-

"Right to privacy is an inviolable human right. However, the degree of privacy
differs from person to person and from situation to situation. The public person
who functions under public gaze as a representative of the public cannot expect to
be afforded the same degree of privacy as a private person. His acts and conduct
are of public interest ‘public interest’ being distinct and separate from ‘of interest
to the public’) even if conducted in private may be brought to public knowledge
through the medium of the press. The press has, however, a corresponding duty to
ensure that the information about such acts and conduct of public interest of the
public person is obtained through fair means, is properly verified and then reported
accurately. For obtaining the information in respect of acts done or conducted
away from public gaze, the press is not expected to use surveillance devices. For
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obtaining information about private talks and discussions, while the press is
expected not to badger the public persons, the public persons are also expected to
bring more openness in their functioning and co-operate with the press in its duty
of informing the public about the acts of their representatives".

Media Laws

Besides the restrictions imposed on the press by the Constitution, there exist
various other laws which further curtail press freedom and the right of the citizen
to information, as well as the right to freedom of speech and expression. They are
all in force in the interest of public order, of the sovereignty and security of the
state.

1. The Indian Penal Code, 1860 which makes it an offence a) to incite enmity
between different classes of citizens b to spread any rumours or reports
likely to incite members of the Armed Forces to mutiny or failure of duty c)
to cause alarm to any section of the Public whereby there is an inducement
to commit an offence against the State or against public peace d to incite
one class or community against another e) to utter words or to make visible
representations with intent to wound religious feelings or beliefs of another
person, or of any class of citizens

2. The Indian telegraph Act, 185 which empowers the state to intercept, detain,
or not to transmit any message, in the interest of public safety, public order,
the sovereignty & integrity, and security of the state. Press messages
intended to be published in India by correspondents accredited to the central
government or the state government can be intercepted or detained only
during a public emergency.

3. Indian Post Office Act, 1898 which gives the state or its representatives the
right to intercept, detain or not to send any indecent or obscene publications
or representations.

4. The Police incitement to Disaffection Act, 1922, which provides for a
penalty for spreading disaffection among the police and for related offences.

5. Official Secrets Act, 1923, which prohibits obtaining, collecting, recording
or publishing of secret government documents or photographs or sketches or
models. It is this Act which prevents Indian Journalists from publishing
inside information about the government.

6. The Security and Public Safety Acts of the various States. These deal with
penalties for inciting commission of ‘subversive’ acts.

7. The Drugs and Magic Remedies Objectionable Advertisements Act, 19 54,
which, in the interests of public health, bans advertisements of magic cures
of sexual ailments and the like.
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8. Section 11 of the Customs Act, 1962 which gives Government the power to
ban import and export of good s in the interests of security, public order, and
decency and morality.

9. The Criminal Procedure Code, 1973 which empowers the State to forfeit
copies of a publication that offends Indian Penal Code provisions relating to
public order or security of the state.

10.The Young Persons Harmful Publicatio ns Act, 1956 disallows publication
and circulation of any literature likely to encourage anti-social tendencies
among children

11.Contempt of Courts Act, 1971 relates to the willful disobedience of judicial
orders and the like, and to any publication which interferes with or
undermines the administration of justice. For example, a journalist is guilty
of contempt of court if he or she publishes a report on a case held in camera
in  the private chamber of the judge)

12.the Copyright Act, 1957 as amended up to a ugust 1984 which protects the
original works of writers, artists, musicians, dramatist, film and video
producers and other creative persons from being pirated.

CONCLUSION

In the new media today there is growing practice of masquerading paid publicity as
genuine news. In this era of economic opening up, lobbyist or even
foreign powers can fill news columns with inspired stories if they settle for the
right PR/advertisement firm. Surprisingly, the established ones with decisive
market domination often indulge in this pernicious practice of selling news
columns. The colour pictures supplements with “pages 3” meet the requirements of
both the patrons and clients. Exaggerated pressures from the television and
satellite news are used as a pretext for further trivialisation of news columns
which, in turn, promotes more commercialisation. If the present trend catches on,
there will be no way to stop it. We need to be alive to the danger before it is too
late.

The threat has to be met, not by trivialisation, but by more in depth and public
interest stories and background on which the print media is on a stronger
wicket. Market surveys create cherished myths like the ‘Generation Now’ is
disinterested in serious political and economic news and everyone
casually glances the colour advertisements. It is not the free market competition
but competitive marketing of the media that creates a generation of false
notions. Mindless marketing by interested sections could be countered only by
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better understanding of what the public wants. Media should not forget that its
main aim is to provide information to create a sound citizenry.

Realising how important and powerful the media, whether print or electronic, have
become today, its responsibilities towards society have also increased
manifold. The Preamble of the constitution proclaims the resolve of the people
of India to secure:

Justice, social economic and political;
Liberty of thought, expression;
Belief, faith and worship; and

Equality of status and of opportunity;
And to promote among them all

Fraternity, assuring the dignity of the individual
And the unity and integrity of the Nation

Media can play a significant role in achieving the aim, which the founders of the
Constitution have set. The journalists are urged to recollect the glorious role media
had played during the freedom struggle and set higher standards for themselves.
Imitation of western media without appreciating the context of Indian Society is
not going to help the nation, or the press fraternity.

SUMMARY

The term "mass media" refers to the means of public communication reaching a
large audience. When members of the general public refer to "the media" they are
usually referring to the mass media, or to the news media, which is a section of the
mass media. Sometimes mass media are referred to as the "corporate media".

Press Laws are the laws concerning the licensing of books and the liberty of
expression in all products of the printing-press, especially newspapers. The
liberty of the press has always been regarded by political writers as of supreme
importance.

Legislation in the shape of laws and acts, etc, is a convenient way of controlling
the mass media. Many countries have tried this method since a long time now.
Other means of suppressing media freedom are oppressive measures like raids,
seizures, arrests, fines, etc. only few countries like the USA have ensured freedom
of media in a direct manner. Most countries, like in India, have some indirect
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measures. Almost all countries have provisions that impose restrictions in a
reasonable manner.

In general press freedom means freedom unless specifically prohibited by law,
to gather, print and publish information and to set up technologies in pursuit
of such objectives, to claim and gain access to information. This freedom
extends to press photographers too. In practice, freedom of the press means
freedom of the owner of a newspaper. Journalists enjoy that much freedom as is
given to them, by the owner of their newspaper/magazine.

The oldest surviving Act is the Press and Registration of Books Act, 1867. It also
remained the fundamental law governing the rules for the regulation of the
publication of newspapers and of having printing presses.

Press Council Act, 1978 is an Act to establish a Press Council for the purpose of
preserving the freedom of the press and of maintaining and improving the
standards of newspapers and news agencies in India. It extends to the whole of
India. Under the Press Council Act, 1978, the Council by the name of Press
Council of India has been established with effect from 1st March'79. The council is
a body corporate having perpetual succession. The Council consists of Chairman
and 28 other members. Section 13 of the Press Council Act lays down the objects
and functions of the Council.

Defamation simply means tarnishing somebody’s image. It is an injury to a man’s
reputation. It means speaking or writing something damaging or diminishing the
status or personality or prestige of a person or an organization. There are two types
of defamation:

1. Libel- it is a written form of defamation
2. Slander- it is a spoken form of defamation

Official secret act consolidates the law relating to official secrets, and deals with
offences like spying and wrongful communication of secret information. In India,
it has been widely demanded that section 3 of the official Secrets Act, which
inhibits free reporting, should be done away with. It prescribes a punishment with
imprisonment upto five years or fine or with both for a person who voluntarily
receives or communicates any official secret. The Act does so without defining an
official secret. This means that any official information, which has been deemed by
the authorities as secret, can be published only on the pain of punishment.
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Intellectual property IP is a term referring to a number of distinct types of
creations of the mind for which property rights are recognized—and the
corresponding fields of law. Under intellectual property law, owners are granted
certain exclusive rights to a variety of intangible assets, such as musical, literary,
and artistic works; discoveries and inventions; and words, phrases, symbols, and
designs. Common types of intellectual property include copyrights,
trademarks, patents, industrial design rights and trade secrets in some jurisdictions.
Although many of the legal principles governing intellectual property have evolved
over centuries, it was not until the 19th century that the term intellectual
property began to be used, and not until the late 20th century that it became
commonplace in the United States.

From time to time, complaints are heard throughout the world that a section of the
press functions without regard to its responsibilities to the society. The law of the
land generally takes care of any breach of violation of a specific law by the press.
But there are always areas, which are outside the jurisdiction of law. There is a vast
area not covered by any legal regime. Media ethics apply mostly to cases not
specifically covered by law. For instance, there is no law laying down principles of
objectivity. Since a picture of public affairs, not informed by objectivity, is likely
to mislead the audience, media organizations have voluntarily accepted objectivity
as a sacred media tradition.

The Hutchins report was the first scientific study of the press in the USA and first
scientific formulation about its responsibilities. This report became the basis for
the social responsibility theory. The Hutchins Commission Report said that the
freedom of the press was in danger in the United States, ‘because in the hands of a
few gigantic business units, the media of mass communication vital to the life of
our democracy, have failed to accept the full responsibility to the public’. The
commission observed that freedom of the press in America was in danger because
‘those who controlled’ the press did not facilitate the communication of a wide
spectrum of ideas.

Some of the professional bodies connected with the Indian press have formulated
voluntary codes of conduct as part of their efforts at self-regulation. The code of
ethics, evolved by the All India Newspaper Editor’s Conference AINEC), is
applicable to the members of that body. This code, though drafted in general terms,
emphasizes the need for journalists to attack due importance to human and social
rights in the discharge of their professional obligation, to observe special restraint
in reporting or commenting on communal matters and to promote national unity.
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The code is essentially persuasive in character; no sanctions have been prescribed
for neither its breach nor any machinery created for its enforcement.

ABC’s primary objective is to arrive at and certify authentic circulation figures
representing Net Paid Sales of member publications and disseminate the data for
the use of space buyers. Together with the ABC Certificate, data on territorial
distribution of copies in various states, major cities and small towns is included as
an add on. As ABC Certificates are regularly referred to for media selection, the
publisher has a far better chance of being selected by space buyer members of
ABC. By enjoying the confidence of space buyers, publishers are able to increase
their Ad revenues and also improve their services.

The Office of the Registrar of Newspapers for India, more popularly known as
RNI came into being on 1st July, 1956, on the recommendation of the First Press
Commission in 1953 and by amending the Press and Registration of Books Act
1867. The Press and Registration of Books Act contain the duties and functions of
the RNI. On account of some more responsibilities entrusted upon RNI during all
these years, the office is performing both statutory as well as some non-statutory
functions.

Censorship is the control of speech and other forms of human expression. In many
cases, it is exercised by governing bodies. The visible motive of censorship is often
to stabilize or improve the society that the government would have control over. It
is most commonly applied to acts that occur in public circumstances, and most
formally involves the suppression of ideas by criminalizing or regulating
expression. Furthermore, discussion of censorship often includes less formal means
of controlling perceptions by excluding various ideas from mass communication.

Media ethics or journalism ethics is a branch of philosophy concerned with
actions that are morally permissible and those that are not. Media ethics assist
media workers in determining what is right and how to choose the best from
several alternatives. Media ethics constitutes a normative science of conduct and
must therefore be applied voluntarily. Ethics should set guidelines, rules, norms,
codes and principles that will lead journalists and all other media workers to make
moral decisions. They should not be forced to do so because ethics is applied
voluntarily.

Edited with the trial version of 
Foxit Advanced PDF Editor

To remove this notice, visit:
www.foxitsoftware.com/shopping

http://www.foxitsoftware.com/shopping


Press Laws & Media Ethics

89

QUESTIONS FOR PRACTICE

1. Discuss the Copyright Act.
2. Discuss the Recommendation of Second Press Commission.
3. What do you understand by Right to Information?
4. What is the significance of ‘Law of Libel and Defamation’?
5. Enlist the main Media Laws in India.
6. What are the main Journalistic codes and Standards in India?
7. What role does RNI & ABC play in India?
8. What does the ‘Working Journalist Act’ state?

SUGGESTED READING

1. Laws of the Press in India by Durga Das Basu Prentice Hall, Delhi
2. Indian Press Laws by Radhakrishnamurthi India Law House)
3. Media & Press Laws by Gaurav Oberoi
4. Press Laws & Media Ethics by Anil K Dixit Reference Press
5. Media & Ethics by S. K Aggarwal Shipra Publication
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Chapter 2  

The mass media, democracy and the public sphere  

INTRODUCTION  

In this chapter we explore the role played by the mass media in political participation, in 

particular in the relationship between the laity and established power. There is a long-running 

debate in media theory over the ways in which the media not only disseminate elite, critical 

opinion but also influence the formation, expression and consumption of public opinion 

(Halloran, 1970; Lang and Lang, 1968). How far do the mass media provide a public sphere in 

which citizens may debate issues in a democratic forum and in which those in power may be 

held accountable to the public? In this chapter we examine the way television is responding to 

economic and regulatory pressures to move from a public service model towards a market model 

(Blumler, 1992; Collins et al. 1986; Garnham, 1990; Qualter, 1991); the media are changing their 

relation to political processes.  

 

These changes affect the relationship between ordinary people and elite representatives of 

established power. There is a concern in liberal democracies about having an involved public. 

Here we are interested not so much in the degree of involvement but in different types of 

involvement. There is a difference between an elite democracy where communication between 

established power and the laity takes the form of dissemination from the powerful and the 

representation of ordinary beliefs as mass opinion, and a participatory democracy where 

established power is engaged in some kind of dialogue with the public. Recently this debate has 

centred on how to conceive of the role of the citizen in modern western democracies.  

 

Both the left and right of the political spectrum are concerned with the individual as citizen, and 

with undermining the authority of the expert or elite (Andrews, 1991; Barbalet, 1988). The right 

attacks experts for their abstract, biased or ungrounded authority over the laity. They argue for 

reductions in restrictions on broadcasting to encourage competition according to market forces 

and audience demand, thereby putting pressure on the existing broadcast channels to become 

more accessible and populist. The left has also been concerned with the rights of individuals and 

the validity of everyday experience. While for the political right, citizenship signifies 

community, self- help and ‘Victorian’ morality, for the left, citizenship emphasizes human rights 

and civil liberties: ‘citizenship, therefore, combines in rather unusual ways the public and social 

with the individual aspects of political life’ (Held, 1991:21).  

 

Access programmes, talk shows and audience discussion programmes all capture elements of 

these concerns, providing a diverse appeal for both the audience and the experts, who, whether 

on the left or the right, have reasons and justifications for participating. It may be reason enough 

that the media are a powerful force in contemporary society, being increasingly implicated in the 



construction of political events and the management of political decisions (see, for example, 

Garton et al. 1991; Keane, 1991; Raboy and Dagenais, 1992).  

 

Thus the debate over political involvement and communication has recently focused on the 

notion of ‘citizenship’, and one aspect of this concern is with the notion of the ‘public sphere’. If 

the citizenry is to play a role in a democracy then it needs access to an institutionally guaranteed 

forum in which to express their opinions and to question established power. We will argue that 

the media now constitute the major forum for political communication. Thus the debate about 

public involvement of citizens in political communication leads to questions about the media as a 

public sphere where the relations between established power and the citizenry take place.  

 

The starting point we have chosen for our discussion of the media as a public sphere of political 

communication is the work of Habermas (1984; 1989) on the bourgeois public sphere. 

Influenced by critical theory, Habermas sees the media as creating a society of private and 

fragmented individuals for whom it is difficult to form the public rational-critical opinion which 

could oppose established power. He attacks the media for providing a pseudo-public sphere 

which distracts the laity from political action, being a sphere of public relations and passive 

spectatorship rather than genuine public debate. However, Habermas’s position (1987b) contains 

within it an ideal of public communication: if unfettered by institutional control, this ideal public 

communication might generate the critical consensus which he considers necessary for public 

participation in democratic political processes. Can the media potentially provide sites for public 

participation, expert accountability, integration of expert and lay knowledge and the provision of 

ideal communicative situations?  

 

Habermas’s position reflects the ambivalence felt by many towards the mass media–that here is a 

great power, but can it be harnessed for the public good? We suggest that pessimistic answers 

tend to underestimate the complex and contradictory or fragmented nature of the contemporary 

mass media which opens the way for some escape from institutional control, while more 

optimistic positions often set too high ideals for the public sphere. Those alternative formulations 

of the public sphere which recognise and build on the complex and fragmentary nature of the 

media suggest more positively that the media could facilitate and legitimize the public 

negotiation–through compromise rather than consensus–of meanings among oppositional and 

marginalized groups.  

 

ELITE AND PARTICIPATORY CONCEPTIONS OF DEMOCRACY  

‘Democracy’ is generally used to refer to the rights and responsibilities of citizens in capitalist 

economies. The will of the people, as expressed through representation, consent and 

participation, plays a central role in legitimating a democracy:  

Any claim that a certain state or government, regime or society is ‘really’ or ‘in the last 

analysis’ democratic, however implausible it may seem, must involve the implication that in 

some way or other the government, regime or state in question serves or represents the people.  

(Arblaster, 1987:8–9) 

  



The starting point for modern theories of democracy is consent, for it is the idea that 

government is an artifice, legitimated only by the agreement of subjects who are ‘naturally’ 

free, that revived the democratic tradition.  

(Phillips, 1991:23)  

The mass media play a crucial role in the modern political process, for even in elite forms of 

democracy, the polity requires some mediated communication with the populace to gain consent. 

Freedom of expression has long been seen as essential to protecting the rights of the individual 

from political tyranny: a government legitimated through consent depends on a free press 

(Keane, 1991; Koss, 1984). However, this mediation is not neutral but affects how political 

processes are communicated. Talking of general elections, it is clear that ‘talk is endlessly 

circulated around all these sites [media, politics, public relations, press conferences] in practices 

of commentary, quotation and polemical reformulation. Statements are thus re-presented in 

different discursive domains, and in this re-presentation they are transformed’ (Garton et al. 

1991:100).  

 

As the implied audience for the liberal press was the bourgeois individual, the individual was 

affirmed as the basic social, moral and political unit. Within the democratic tradition one can 

envisage a dimension of public involvement in political processes. At one end the populace has 

little direct role in politics but policies should be enacted in the public interest with the consent 

of the people. At the other extreme, ordinary people participate in the political process through 

voting, lobbying, inquiry, membership of political parties and trade unions, and so forth. The 

poles of this opposition can be used to understand a transformation from an elite to a 

participatory democracy. One can account for recent changes in contemporary democracies in 

terms of this transition.  

 

Two problems beset this progressive conception of democracy; one is bureaucratization and the 

other is inequalities in political influence. The mass media contribute to both these problems, for 

they are social organizations which institutionalize particular forms and rights of access, modes 

of participation and types of influence. The political role of the media is not, therefore, simply 

dependent on the nature of the political process; because it mediates political communications, 

the workings of the mass media are also constitutive of that process. Mediated political control of 

the masses is easier in an elite democracy, where the media are under pressure to propound 

critically the ideas of the political elite to the populace. Under a more participatory democracy, 

control over and access to media production processes by the public becomes a vital dimension 

of political participation.  

 

However, there is no necessary connection between the development of mediated systems of 

communication and the development of participatory democracy. For example, while there is a 

vast difference between the practice of democratic government in ancient Greece and the modern 

democratic tradition, significant features of participatory democracy also existed in those earlier 

times (Held, 1987). Although some were excluded from the status of citizen, the argument for 

individual rights has gradually led to their inclusion (see, for example, the extension of the 

franchise to women; Phillips, 1991). The idea of citizens’ political participation suggests a 

democracy where individuals have a responsibility to act in the political process beyond their 

personal interest. This contrasts with a democracy whose concern is the provision of protective 

environments within which individuals can conduct their own business. For Locke, this latter 



was to be achieved by restricting the rights of rulers and the legitimate sphere of political 

decision making, resulting in a political culture based on respect for leaders and on very limited 

involvement in the political process for the ruled. As one of our respondents commented: 

That is certainly one of my worries, that people don’t think about what is happening, and it’s 

not really their fault, it’s just the way society is going now. You work, you get a pay cheque, 

and you want to spend the rest of the time having fun and you don’t want to think about that 

sort of thing [i.e. politics]. (P2.157)  

While one might have expected that the gradual move towards participatory democracy would 

have produced a greater sense of public involvement in politics, there is some evidence of 

growing public apathy and a less stable electoral profile, with swings and unpredictable election 

results resulting from more uncommitted voters (Heath and Topf, 1987; Parry et al. 1992). There 

are two arguments to be made here. Firstly, the shift to participatory democracy coincides with 

the expansion of the mass media, and many, including Habermas (see below) attribute public 

apathy to the effects of the media in undermining traditional class affiliations and transforming 

political debate into a managed show. Secondly, Heath and Topf (1987) suggest that we are 

seeing a change in modes of participation as social changes since the war have produced a 

greater section of the population who are politically confident and competent. Ideally, they 

suggest a widening of the definition of civic culture beyond that of deference and involvement to 

include attitudes to the economic and social order: economic equity, civil liberty, and law and 

order are all issues which constitute the political consciousness of the modern electorate:  

What we have found, then, is evidence of widespread but long-standing distrust of politicians, 

coupled with a widespread and growing self-confidence on the part of the electorate to try to 

bring influence to bear on parliament. There is no evidence, however, that either phenomenon 

implies any loss of respect for democratic procedures.  

(Heath and Topf, 1987:58)  

Let us not take too simplistic a view of political involvement and power. If we conceptualize the 

political subject only as a voter then the intersection between political and social life is restricted 

to struggles over the franchise. However, as forms of political involvement diversify to include 

broader aspects of social relations, then the political subject incorporates the multiple subject 

positions that characterize these social relations. If the person becomes political then what 

constitutes a political person becomes more complicated:  

I affirm…the existence in each individual of multiple subject positions corresponding both to 

the different social relations in which the individual is inserted and to the discourses which 

constitute these relations.  

(Mouffe, 1988:90)  

However, Mouffe (1988) argues that the politicizing of social relations is a function of the post-

war expansion of market capitalism and need not imply greater political power for those 

involved. Indeed, the contrary may be true, and she points to ‘new social movements’ such as 

feminism which offer resistances to new types of oppression which are emerging in advanced 

capitalist societies. The questions which she asks of these social movements might also be asked 

of other parties drawn into this wider conception of political participation, including the mass 

media:  



(1) What kind of antagonism do the new social movements express? (2) What is their link 

with the development of capitalism? (3) How should they be positioned in a socialist strategy? 

(4) What are the implications of these struggles for our conception of democracy?  

(Mouffe, 1988:89) 

  

PARTICIPATORY DEMOCRACY AND PARTICIPATORY MASS MEDIA  

Carpignano et al. (1990) argue that in audience discussion programmes:  

The crisis of the bourgeois public sphere is fully visible and displayed in front of our eyes. 

The crisis of representational democracy is the crisis of the traditional institutions of the 

public sphere, the party, the union etc., and most importantly, the present mass refusal of 

politics. If we think about the reconstitution of a public sphere in terms of the revitalization of 

old political organizations…then the embryonic discursive practices of a talk show might 

appear interesting, but ultimately insignificant…but if we conceive of politics today 

as…consolidated in the circulation of discursive practices rather than formal organizations, 

then a common place that formulates and propagates common senses and metaphors that 

govern our lives might be at the crossroad of a reconceptualization of collective practices.  

(Carpignano et al. 1990:54)  

This view captures the ambivalence of many towards the potential of the mass media. Optimists 

and pessimists base their cases on different and opposed constructions of modernity (Seidman, 

1990): one can analyse the media as part of the secular, millennial myth of progress or as part of 

the apocalyptic myth of darkness and decline. For the pessimistic approach of the critical 

theorists of the Frankfurt School, rationality is lost as mass culture increasingly dominates 

popular consciousness, offering only a consumerist culture to satisfy false, commodified desires. 

Some would argue that a culture of critical discourse still exists, both in academia and also as a 

strand surviving in public organizations and the mass media (Gouldner, 1976).  

 

The position of the Frankfurt School has been attacked most recently by postmodern theorists for 

whom society is too fragmented and heterogeneous for any unitary description. Instead they 

advocate ‘an ideal of a more open, decentralised society that values differences and permits 

fluidity in desires, identity, and institutional order’ (Seidman, 1990:234). Either position suggests 

a potentially radical role for the media through, for example, the audience discussion 

programmes. The programmes may offer either a forum for the critical discussion of 

contemporary political and social issues or alternatively they may provide opportunities for the 

expression of diverse social identities.  

 

The move from elite to participatory social and political arrangements is resulting in changes 

within the mass media from the paternalistic ‘auntie’ of elite programming to a potentially more 

responsive and open medium. Our focus is on the growth of broadcast genres involving open 

access or audience participation. These can be seen to challenge traditional oppositions between 

producer and audience, text and reader, expert and laity, and the response of the audience has 

been shown by recent media research on the active, interpretive, sometimes resistant, and even 

subversive audience of popular culture (Curran, 1991; Livingstone, 1990; Morley, 1980). 

Consequently, some are enthusiastic about such forms of programming (Scannell, 1990), 



anticipating greater participation and involvement for the viewers, a transfer of power from a 

paternalistic media to an ‘active viewer’ (Livingstone, 1990) or ‘citizen viewer’ (Corner, 1991).  

 

Nonetheless, a critical perspective on the mass media in general and on audience access and 

participation programmes in particular has long existed, suggesting that such programmes are a 

trick to capture a passive, mass audience through the illusion of influence and involvement. 

Lazarsfeld and Merton (1948) argued that the media have a narcotizing function on their 

audience, undermining the practice of democracy: ‘modern media may encourage citizens to 

know more, even to be more opinionated, but to do less about public affairs’ (Tuchman, 

1988:604). Similarly, commenting on media debates, Habermas claims that ‘critical debate 

arranged in this manner certainly fulfils important social-psychological functions, especially that 

of a tranquillizing substitute for action’ (Habermas, 1989:164). Lang and Lang (1983:21) claim 

that ‘the mass public is still condemned to a bystander role…privy to, but not part of, the give-

and-take through which parties with conflicting interests hammer out an acceptable policy’. The 

ever-increasing importance of opinion polls in elections suggests to some one way in which ‘the 

media discourage political participation and meaningful social change’ (Tuchman, 1988:604), 

providing a ‘managed show’ (Thompson, 1990) of public participation without any 

accompanying influence, role or power. Elliot (1986) argues that we face ‘a continuation of the 

shift away from involving people in society as political citizens of nation states towards 

involving them as consumption units in a corporate world’ (Elliot, 1986:106).  

 

THE PUBLIC SPHERE  

By ‘the public sphere’ we mean first of all a realm of our social life in which something 

approaching public opinion can be formed. Access is guaranteed to all citizens. A portion of 

the public sphere comes into being in every conversation in which private individuals 

assemble to form a public body.  

(Habermas, 1984:49)  

 

Habermas (1987a, 1987b; see also Fraser, 1989) argues for four domains of modern social life, 

divided according to two dimensions: public versus private and system-integrated (roughly, 

based on strategic calculations and mechanistic functions concerned with money and power) 

versus socially-integrated (roughly, based on consensual references to moral norms and values). 

Material reproduction is the function of the official capitalist economy and the modern 

administrative state; both of these are system-integrated, but the economy is part of the private 

domain while the state is public. Symbolic reproduction (involving socialization, solidarity 

formation and cultural transmission) is the function of the two socially-integrated institutions of 

the modern ‘life-world’–the private family and the public sphere.  

 

The two private domains have historically been linked by the roles of worker and consumer, 

while the public domains have been linked by the roles of citizen and client. Habermas makes 

the further, historical argument that influence, having once flowed from socially-integrated to 

system-integrated domains, is now flowing the other way around, colonizing the life-world and 

undermining the public sphere. Fraser (1989) notes that these roles are gendered (consumer and 

client are feminine, worker and citizen are masculine) and adds in a fifth role, that of childrearer. 

She argues that influence also flows from the family to the economy and the state. However, she 



would agree with Habermas that the relations between system and life-world and the ‘health’ of 

the contemporary life-world are major concerns.  

 

The mass media, primarily concerned with symbolic reproduction, address both family and 

public sphere and have complex relations with both economy and state. Does the impact of the 

media inevitably result in the fragmentation of public opinion or can a more positive role for the 

media in the formation of a discursive public sphere be worked out? For Habermas (1989), the 

public sphere (Öffentlichkeit) is a space where private individuals discuss public matters, a space 

which mediates between society and the state. The public sphere has a potential influence over 

power by forming a critical consensus which produces a coherent public opinion and by making 

the state accountable to its citizens: ‘the public sphere is…what one might call the factory of 

politics–its site of production…the space in which politics is first made possible at all and 

communicable’ (Kluge, 1981–2:213). Central to the public sphere is ‘the necessity of discursive 

justification of democratic politics’ (Benhabib, 1992:119).  

 

As widespread concern grows over the way in which the public service ethos is being destroyed 

and replaced by a market model (Qualter, 1991) while communication and information 

technologies expand and diversify, Habermas’s discussion of the public sphere offers much to a 

critical analysis of the relationship between media, power and the public. The argument is a 

historical one: Habermas argues that during the seventeenth and eighteenth centuries there 

emerged a ‘bourgeois public sphere [which] created a forum in which the authority of the state 

could be criticized and called upon to justify itself before an informed and reasoning public’ 

(Thompson, 1990:109). This forum was founded on the principle of ‘publicness’, ‘that the 

personal opinions of private individuals could evolve into a public opinion through the rational-

critical debate of a public of citizens which was open to all and free from domination’ 

(Thompson, 1990:112).  

 

Habermas’s account has attracted criticism as a historical account of the rise and fall of the 

public sphere, for the scrutiny of revisionist historiography suggests it to be more of an 

idealization than a historical reality (Curran, 1991; Eley, 1992). However, it may and does still 

serve as ‘a usefully mobilising fiction’ (Robbins, 1990a: 3), particularly in amending the failure 

of Marxist critical social theory to distinguish sufficiently between the state and societal forums 

for public discussion (Fraser, 1990). This has led to an emphasis on the coercive, hegemonic role 

of the state in regulating broadcasting and on the cynical aims of the commercial broadcasting 

model:  

Mass culture has earned its rather dubious name precisely by achieving increased sales by 

adapting to the need for relaxation and entertainment on the part of consumer strata with 

relatively little education, rather than through the guidance of an enlarged public toward the 

appreciation of a culture undamaged in its substance.  

(Habermas, 1989:165)  

Television viewers might agree here:  

 

People are generally having less and less time to take anything seriously, and I feel that 

commercial pressures will feed into that because they are totally dependent on the sponsors, 



so you don’t want all this heavy stuff, you just want a bit of light stuff, trivialization like the 

Sun newspaper. (D3.151)  

 

The BBC seem to be saying that they have a free voice, and yet they have always been 

terribly establishment, haven’t they? Are they changing? (D4.184)  

The market may be transforming the media into an unrepresentative, nonparticipatory system, a 

system made up of major, centralized monopolies, which together offer a narrower and more 

uniform ideological and cultural range of meanings (Curran, 1991). However, there has been 

insufficient theorizing of any positive vision of a public service ethic–of how broadcasting 

‘should’ be (although see Blumler, 1992). As market models of broadcasting are partly 

legitimated through a critique of the elitist and patronizing aspects of the public service ethic, an 

emancipatory rather than an oppressive conception of the public service ethic is needed to 

counter the arguments for a market-led broadcasting system (Garnham, 1990; Keane, 1991; 

Tebbutt, 1989). After all, ‘the television network, airways, belong to all of us’ (P4.150) and we 

all know that:  

There are countries surely where they’re not allowed to talk like we are, wasn’t it Russia or 

was it in Germany, something like this? I mean, we can raise our opinions and we can discuss. 

(SC.320)  

Arguing more positively now, Habermas claims that:  

The bourgeois public sphere could be understood as the sphere of private individuals 

assembled into a public body, which almost immediately laid claim to the officially regulated 

‘intellectual newspapers’ for use against the public authority itself…To the principle of the 

existing power, the bourgeois public opposed the principle of supervision–that very principle 

which demands that proceedings be made public.  

(Habermas, 1984:52)  

THE MASS, THE PUBLIC, THE AUDIENCE  

The concept of ‘the public’ has become caught up in debates over the mass media, mass 

consumption, feminism and democracy (Fraser, 1989). People have become suspicious of those 

who speak in the name, or interest, of the public (Robbins, 1990a)–as indeed, they may have of 

all metanarratives (Lyotard, 1984). Robbins (1990b) analyses the various rhetorical and 

justificatory appeals made through the use of the term ‘public’, where sometimes public is 

opposed to the market and aligned with the intellectuals, and sometimes it is opposed to the elite 

and aligned with consumerism:  

The current crisis of representation that subjects all ‘representatives’ as such to the immediate 

charge of abusing/inventing the ‘public’ from which they claim to derive legitimacy might be 

seen as a phenomenon produced by the market, and as serving the capitalist status quo rather 

better than it serves the public interest.  

(Robbins, 1990b: 105)  

Traditionally, social theory distinguishes between the public and the mass (Robbins, 1990b). In 

contrast with the mass, Mills (1959) characterized the public as egalitarian, for as many people 



express opinions as receive them, as operating a form of communication which permits 

immediate and effective feedback, as affording the translation of public opinion into effective 

action even against the status quo or authority; and as constructing an autonomous public 

opinion. Institutional control over mass communication means that fewer express than receive 

opinions, and feedback is made near impossible for an individual. Moreover, the authorities 

control whether or not the outcome of expressed opinion leads to action.  

 

In some ways, the public versus mass debate parallels that over the active versus passive 

audience which has recently occupied media theory (see Chapter 4). The concept of the active 

viewer counters images of the viewer as duped, mindless, brainwashed or manipulated. It has 

been supported by both the failures of effects research (Roberts and Bachen, 1981) and the 

successes of audience comprehension and reception research (Ang, 1985; Corner, 1991; Liebes 

and Katz, 1990; Livingstone, 1991) which demonstrate that viewers play an active role in the 

construction of programme meanings, as influenced by the viewer’s sociocultural and family 

context (Liebes and Katz, 1990; Morley, 1986), their uses and gratifications in viewing (Blumler, 

Gurevitch and Katz, 1985) and their sociocognitive processes of reception and interpretation 

(Livingstone, 1990).  

 

How we think about the active or passive viewer depends on our theoretical framework. The 

economic and production framework of early media research led to a concern with the viewer as 

alienated worker (seen as passive, male, a viewer of news and action-adventure)–a problem for 

the private domain (Adorno and Horkheimer, 1977; Halloran, 1970). The viewer as conceived by 

British Cultural Studies is the consumer-viewer, seen as resistant, subversive, female–a 

consumer of soap opera, magazines and romances, again understood as being within the private 

domain (Curti, 1988; Hall, 1980; Hobson, 1982). Now we have the citizen-viewer, seen as 

participating, potentially at least, in democratic processes of the public sphere (Corner, 1991; 

Curran, 1991), processes which may be more accessible to many women than the public sphere 

has been hitherto, being also part of domestic, daytime television. As more ordinary people 

participate in making television programmes as well as receiving them, this gives new force to 

the concept of the active viewer. In this chapter we examine the argument that participation in 

the mass media, as audience or as programme contributor, may count as acting as a public rather 

than as a mass and hence as political participation.  

 

THE REFEUDALIZATION OF THE PUBLIC SPHERE  

Habermas (1989) argues that the public sphere exists now only as a promise. Party politics and 

the manipulation of the mass media have resulted in ‘a “refeudalization” of the public sphere, 

where representation and appearances outweigh rational debate’ (Holub, 1991:6) and where the 

rational–critical public is transformed into a mass, manipulated by persuasive authority. The 

public sphere has been undermined by, among other factors, class biases in criteria of admission, 

the expansion of an interventionist state, new techniques of opinion management and a loss of 

institutional meeting places. ‘This refeudalization of the public sphere turns the latter into a 

theatre and turns politics into a managed show in which leaders and parties routinely seek the 

acclamatory assent of a depoliticized population’ (Thompson, 1990:113). Thus:  

Large organizations strive for political compromises with the state and with each other, 

excluding the public sphere whenever possible. But at the same time the large organizations 



must assure themselves of at least plebiscitary support from the mass of the population 

through an apparent display of openness.  

(Habermas, 1984:54)  

The mass media are a medium of talk, of communicative action, of potential consensus: ‘today 

newspapers and magazines, radio and television are the media of the public sphere’ (Habermas, 

1984:49). To the extent that refeudalization has occurred, Habermas is highly critical of the role 

of the media in the public–or pseudo-public–sphere. He argues that we have moved from a 

culture-debating to a culture-consuming public:  

The deprivatized province of interiority was hollowed out by the mass media; a pseudo-public 

sphere of a no longer literary public was patched together to create a sort of superfamilial 

zone of familiarity.  

(Habermas, 1989:162)  

Marx ‘denounced public opinion as false consciousness: it hid before itself its own true character 

as a mask of bourgeois class interests’ (Habermas, 1989:124). Following Marx, it has been 

argued that, as the public is divided against itself into property owners and the workers, there can 

be no unified public voice (or ‘general public’), no-one can abstract from their particular class 

position to speak for everyone, and ‘citizens’ now expect services to be provided for them 

without having to participate politically. Political communication, particularly during election 

campaigns, may be seen to be managed or ‘designed’ increasingly by the mass media (Lang and 

Lang, 1983; Negrine, 1989; Nimmo and Combs, 1990). Private voting patterns do not add up to 

Habermas’s conception of public opinion: they are not formed rationally, nor in discussion with 

others, and so do not constitute critical, rational participation. Parliament can be seen as evolving 

away from a debating body, so that the real decisions are made more through political lobbying, 

committees and prearranged deals (Grant, 1989), and the debating chamber becomes a display of 

party unity rather than of genuine debate (Thompson, 1990). The televising of parliament made 

this change public, and maybe exacerbated it:  

Since we have seen parliament and question time, we’ve all changed our views on parliament. 

In parliament you don’t deviate from your strongly held view, you just get up and contradict. 

(SC.523)  

As traditional social class ties weaken, a political culture of persuasion has grown up, where 

ideas are paraded as goods for the electorate to consume rather than as representing underlying 

class interest or other political ideology. In the mass media also, the elite try to persuade and the 

mass consume according to personal taste. As media effects and attitude persuasion research has 

shown (Bryant and Zillman, 1986; Petty and Cacioppo, 1981), even those who are informed and 

do argue in public spaces often tend only to mutually confirm their previous ideas: ‘most people 

have got a very definite view on politics and they are not going to change their minds’ (F1.149). 

Thus argument does not necessarily result in public opinion change but rather becomes an 

opportunity to express diverse persuasive appeals:  

Publicity loses its critical function in favour of a staged display; even arguments are 

transmuted into symbols to which again one can not respond by arguing but only by 

identifying with them.  

(Habermas, 1989:206)  



 

POSSIBILITIES FOR CRITICAL–RATIONAL PUBLIC DEBATE  

Habermas (1987b) later holds open the possibility of rational debate, thus suggesting the 

incompleteness of the process of refeudalisation in the public sphere. Based on a universal 

pragmatics whose principles specify the conditions which make utterances possible, he outlines a 

model of undistorted rational communication which is essential for the potentially emancipatory 

role he assigns to public discourse in a democratic society. So, while the bourgeois public sphere 

failed because it could never satisfy the institutional conditions for open dialogue, the possibility 

remains that language itself may escape institutional control. That the refeudalisation of the 

public sphere is as yet incomplete is supported by the active audience debate. Because of the 

complexities and technological developments of modern media:  

The individuals who receive mediated messages have acquired new forms of power and a new 

awareness of rights…it has also given [political] leaders a new visibility and vulnerability 

before audiences which are more extensive and endowed with more information and more 

power…than ever before.  

(Thompson, 1990:115)  

Thus the individual may not simply be the passive consumer which the media–and critics of the 

culture industry–often assume. One may argue that in contemporary society it is not possible for 

the media to fashion the world so completely and consistently, that no attempt to influence can 

be so successful, so lacking in interstices, so without contradictions. Thus it remains possible that 

public interests can be served by mass communication. For Habermas, the laity can only retain 

influence over established power through the development of ‘self-organised public spheres’. 

The inherent problem with any attempt to organize and galvanize public opinion in the mass 

media age is that ‘autonomous public spheres can draw their strength only from the resources of 

largely rationalized life-worlds’ (Habermas, 1987a: 361), thereby risking social control at the 

moment when the formation and the expression of public opinion takes place.  

 

Consequently, public opinion may function as a critical influence in democratic debate and 

decisions, or as an object to be moulded, the result of public communication or opinion 

management. The process of making opinion public may correspondingly be understood as 

critical or manipulative but however it is understood, the mass media play a central role. In 

contrast to Habermas’s conception of the mass media as fully institutionalized and all-powerful, 

there have been some recent attempts to theorize the media as being one of many sources of 

influence on public opinion. Garnham (1990) attempts to revalue the public service ethic, Ang 

(1985) analyses the diverse ways in which the media may be seen as either oppressive or 

emancipatory, and Curran (1991) proposes that the mass media has a radical-democratic 

potential. These arguments suggest that there are a number of contradictions in the contemporary 

political functions of television. The media contains both manipulative and emancipatory 

elements.  

 

Some of the contradictions inherent in the media are illustrated by Scannell’s analysis of how, 

since the 1930s, the British Broadcasting Corporation has aspired to a representative mediatory 

role between government and people. For example, it has attempted to provide the public with  



both an awareness of the consequences of unemployment and a role in terms of individual action 

to mitigate those consequences (Scannell, 1986). On the other hand, direct public access to the 

mass media, which raises problematic issues of political participation, citizenship, public opinion 

and the active viewer, has traditionally been heavily limited, especially compared to the access 

given to representatives of elite groups (Scannell and Cardiff, 1991; Tebbutt, 1989). Audience 

participation has been generally restricted to audience measurement and viewers’ letters. While 

the industry may state that ‘we owe it to our audience as well as to ourselves to establish some 

systematic method of inviting the public to participate in shaping what we do’ (Frank Stanton of 

CBS, 1960, quoted in Bower, 1973), this has probably been valued more by the industry than by 

the audience itself and has certainly been regarded cynically by social commentators.  

 

The attempt to treat public service listeners as citizens rather than consumers and the subsequent 

undermining of this attempt by the market model reflects the fundamental contradiction between 

conceptions of the individual in the political and economic realms (for Habermas, the public and 

the private realms):  

Within the political realm the individual is defined as a citizen exercising public rights of 

debate, voting, etc., within a communally agreed structure of rules and towards communally 

defined ends. The value system is essentially social and the legitimate end of social action is 

the public good. Within the economic realm on the other hand the individual is defined as 

producer and consumer exercising private rights through purchasing power on the market in 

the pursuit of private interests, his or her actions being coordinated by the invisible hand of 

the market.  

(Garnham, 1990:110)  

While the mass media operate across both realms, ‘political communication is forced to channel 

itself via commercial media’ (Garnham, 1990:111), thus prioritizing the individual as private 

consumer over the individual as public citizen. Social commentators, viewers and viewer 

organizations believe in widespread and diverse participation in rational public debate. A 

contemporary problem is that the opposition between public broadcasting and commercial 

broadcasting has been linked to elite and participatory forms of democracy. Thus one line of 

justification for commercial conditions in broadcasting is that public broadcasting is elitist. The 

problem is that commercial interest uses an emancipatory rhetoric offering the illusion of 

involvement relative to public broadcasting. Neither model allows for the emergence of a critical 

public sphere. The elite model reduces public to mass opinion and communication to 

dissemination; the market model uses involvement to position the viewer as consumer rather 

than citizen. Participatory television such as the audience discussion programmes exist in the 

interstices of these two models. Public broadcast opens up to the public, commercial television 

gains a conscience. The move to participation provides the unintended consequences of 

involvement.  

 

SPECIAL INTEREST GROUPS AND PUBLICITY  

You need to have responsible people, authoritative people, civil servants, where the particular 

area being discussed is an area where civil servants are involved directly in making decisions. 

You want the decision makers in there, the people who actually have to deal with the 

problem, if it’s the police, you want to have policemen in there, you know. And if it’s the 



army you need to have some soldiers in there, and I’m sure Kilroy wouldn’t hesitate in any of 

those cases to try and get people to express those points of view. I would be disappointed if 

any of the organizations concerned were reluctant to allow representatives to go along and 

express their own personal views.  

(George, viewer)  

 

Political parties, special-interest groups, pressure groups, charities and so forth, which operate 

according to their own internal public spheres, may generate a kind of quasi-public opinion. 

Their representatives then enter the general public sphere to express opinions which, insofar as 

they also represent broader public opinion, may contribute to a rational–critical public debate, 

influence political processes and hold the system accountable. How ‘public’ the opinion 

expressed is depends on how the organization’s membership is constituted and how it relates to 

the state, to other social organizations, and to the mass media.  

 

However, special interest groups arise from the private sphere and, together with political parties 

which arise from the public sphere, they may use the mass media to attempt to squeeze out the 

public, often obtaining their consent through manipulated acquiescence rather than critical 

discussion. Associations become concerned with the representative showing of their members in 

the public sphere–‘the aura of personally represented authority’ (Habermas, 1989:200) as a part 

of public relations and the refeudalized public sphere: ‘the public sphere becomes the court 

before which public prestige can be displayed–rather than in which public critical debate is 

carried on’ (Habermas, 1989:201). If the public sphere is not genuine, accountability cannot be 

authentic, but is rather a matter of public relations.  

 

Nonetheless, public debate among special interest groups may generate contestation and 

negotiation, if not critical discussion, as well as the dissemination of interested views. Further, 

special interest representatives may represent the views of particular, often disempowered 

publics (such as the disabled or the elderly) who are frequently excluded from the general public 

sphere of public meetings, public consultations and media debates. Public debate between special 

interest group representatives thus brings specific or local issues to a wider public and makes 

conflicts visible.  

 

At least these processes bring significant, previously hidden aspects of political processes into 

the public domain. The opportunity of influencing the public is so great that special interest 

groups, established power and members of the public are compelled to run the risk of public 

exposure. In Habermas’s theory, one gets the impression of politics as a complex, emergent 

process where discussions, debates and negotiations take place in private (in families, committee 

rooms and the meetings of special interest groups) only coming to the light of critical exposure 

when they have been formulated clearly and in controlled forms of debate. Participatory 

programming brings public exposure earlier in this process. Ideas and opinions don’t have to be 

‘well formed’ before they can be expressed. Committees don’t have to make hard-and-fast 

decisions to respond on a given issue and special interest groups don’t need to have a worked-out 

position from which to speak. The media thus enter the political process at a more open, less 

formalized stage, when there are not necessarily any clear opinions, policies or positions which 

the media can manipulate and control. The interaction between parties to the discussion is 

discursive rather than a formal exchange of views. Getting involved in discursive exchange 



transforms all parties, which is not true of the dissemination of information. However, whether 

this transformation is one of changing the mode of public relations or whether it changes the 

processes of politics and everyday life is a question which goes beyond the scope of this book.  

THE OPPOSITIONAL PUBLIC SPHERE  

The view that the mediated public sphere is an illusion which masks the hegemonic domination 

of the masses by the bourgeoisie is receiving considerable criticism (Curran, 1991; Garnham, 

1990). Lyotard (1984) claims that power cannot be and is not centralized in any one social 

stratum, but rather that it is dispersed across diverse institutions and discourses, including the 

mass media. The very idea of ‘the public’, as unitary, homogenous and able to speak 

disinterestedly, must be problematized, for it is ‘fragmented into a mass of competing interest 

groups’ (Fraser, 1990:59) who may or may not represent fairly all sections of the general public. 

At times, Habermas does speak of plural public spheres (Benhabib, 1992), although for him, it is 

vital that they come together, however problematically, with some kind of underlying harmony 

prior to, and in order for there to be, a confrontation between the public and established power.  

 

For Habermas, the potential for a public sphere exists in the commonalities and consensus which 

arise through the disinterested exchange of views, weakening traditional boundaries between 

groups. However, more open, mediated communication between groups in society may not 

achieve consensus but rather have other consequences, suggesting a reformulation of the 

character of the contemporary public sphere. Let us consider alternative models of the public 

sphere based on oppositional, conflictual or radical democratic situations in which diverse social 

groups discuss, negotiate and dispute.  

 

The tendency of the bourgeois public sphere which concerns Habermas is to become 

increasingly institutionalized and specialized, and so to increasingly exclude dissenting or critical 

voices. However, although apparently excluded, dissenting voices tend to form alternative 

forums for discussion which, for Negt and Kluge, generate an oppositional public sphere: ‘a type 

of public sphere which is changing and expanding, increasing the possibilities for a public 

articulation of experience’ (Kluge, 1981-2:211), for ‘in terms of community…what I have in 

common with other people…is the basis for processes of social change’ (ibid: 213). In contrast to 

the bourgeois public sphere, conflicts of interest are recognized and expected in this proletarian 

public sphere (Negt and Kluge, 1990). The sociological conditions of this public sphere are not 

those of access and disinterested contribution but forms of mass communication:  

A public sphere can be produced professionally only when you accept the degree of 

abstraction which is involved in carrying one piece of information to another place in society, 

when you establish lines of communication. That’s the only way we can create an 

oppositional public sphere and thus expand the existing public sphere. This is an occupation 

which is just as important as direct action, the immediate on-the-spot struggle.  

(Kluge, 1981-2:212)  

Others identify possibilities for the public sphere in local contexts where negotiation and debate 

are institutionally accepted. For example, Mann (1990:81) distinguishes ‘between the relatively 

universal and apolitical public sphere of mass media entertainment, and the vast numbers of de-

centered yet highly politicized public spheres currently existing within specific institutional 

contexts’. Through analysing a specific period of conflict at The City College of New York, 



Mann describes the emergence of a political public sphere which aims to ‘formulate unifying 

discourses capable of providing the basis for consciously chosen communities, in the face of 

myriad and conflicting interests’ (ibid: 81). This model of the public sphere does not depend on 

the unifying reason and consensus of Habermas’s public sphere nor on the inevitable conflicts 

between opposed counterpublics in the oppositional public sphere. Rather, it emphasizes the 

possibility for the negotiation of provisional unifying discourses in local spaces where a shared 

conception of community and joint action may have broken down.  

 

In practice, the bourgeois public sphere excluded major sections of society (women, the working 

class, children). This specialization restricted the diversity of meanings which contribute to 

opinion formation. Ironically, it also resulted in a host of marginal and conflicting voices, 

supporting the development of special interest groups to represent these repressed voices in a 

public sphere based on opposition or negotiation:  

Arrangements that accommodate contestation among a plurality of competing publics better 

promote the ideal of participatory parity than does a single, comprehensive, overarching 

public.  

(Fraser, 1990:66)  

We have seen that there is a debate occurring over the constitution of an ideal public sphere 

which differs in terms of the implications of organizing the public sphere prior to publication and 

debate. The two positions we have outlined suggest that either the public sphere should only 

include positions organized at the level of having gained social consensus, or that the process of 

public debate should be opened up at the point of contest and opinion formation. The 

Habermasian bourgeois public sphere also differs from the oppositional (or negotiation-based) 

public sphere in terms of the proposed character of rational–critical public debate. In the former, 

rational–critical debate involves reasoned consideration of other positions to generate a genuine 

amendment of original positions in the light of new arguments. The latter does not generate such 

a consensus, but rather aims for a negotiated compromise: each side brings pre-prepared 

arguments which carry rhetorical rather than rational weight so as to achieve the best 

compromise as judged by the more persuasive side. Neither side need concede the other’s 

arguments but merely agrees a midway position.  

 

Both forms of debate are reasoned, democratic procedures and both may be included by the mass 

media although the management of these different debate forms would differ. The bourgeois 

public sphere requires power inequalities to be transcended in the search for a consensus in 

favour of the public good. The oppositional public sphere attempts explicitly to balance 

differences, facilitating the representation of the less powerful and regulating the discourse of the 

more powerful in order to arrive at a fair and workable compromise.  

 

In all these conceptions of the public sphere a heavy burden is placed on dialogue, particularly 

when ‘people participate in more than one public’ (Fraser, 1990:70) and when these publics may 

overlap. Surely the mass media have a potentially significant role to play in bringing diverse 

cultures or groups together in discussion? Abrams argues that ‘the universality of broadcasting 

puts the media in a false relation to society. They are impelled to treat as homogenous what is in 

fact a tangle of more or less dissimilar groups’ (Abrams, 1964:53). However, in the oppositional 

public sphere, the media may play a potentially emancipatory role, albeit unintended, if we see 



appearing on television as cutting across the exclusions of traditional forms of representation. 

Television potentially disrupts the attempt to control involvement in and access to public 

debates, not simply by influencing such events but by transforming them into ‘media events’ in 

which a more diverse public may play a role. This forces the political into the personal arena and  

makes possible a form of life politics (Giddens, 1991). In contrast, Habermas is mainly 

concerned with the ways that the media as industrial institutions may disrupt the expression and 

construction of consensus in the life-world. While Habermas focuses on the disruption of the 

life-world and Fraser focuses on the transformation of political processes, both these are 

concerned with the potentially disruptive and transformative effects of the mass media.  

 

Drawing on both liberal and critical traditions, Curran (1991) offers a radical democratic theory 

of the mass media. A democratic mass media should represent all significant interest groups, 

thereby ‘assisting the equitable negotiation or arbitration of competing interests through 

democratic processes’ (Curran, 1991:30). While this requirement is operationalized differently in 

different countries, it has always been present over the history of the mass media, at least through 

the radical and alternative press. Curran argues for wider public access to the mainstream media 

so that special interest groups, pressure groups and so forth, may counter the privileged access 

and impact of elite groups. On this view, ‘the media are assumed to be caught in an ideological 

crossfire rather than acting as a fully conscripted servant of the social order’ (Curran, 1991:37).  

 

For Habermas, public criticism has been appropriated by the culture industry, transforming the 

public into a mindless mass. As the system increasingly penetrates the life-world, any 

institutional space from which the public might oppose established power, such as that once 

provided by the bourgeois public sphere, is undermined and a crisis of legitimation results. 

Proponents of the oppositional public sphere regard the legitimation crisis as resulting from 

established power imposing elite views on the public, (mis)conceived as a homogeneous mass, 

such that the actual diversity of voices is excluded from the public sphere. For while the 

mindless mass undermines the critical rationality demanded by Habermas, the homogeneous 

mass undermines the diversity perceived by, for example, Fraser. Habermas wants the public to 

create a position from which it can debate with established power. He also implies that critical 

rationality is now lost to the life-world as the public sphere has been refeudalized. Fraser thinks, 

in contrast, that the life-world is rich in critical voices which go unheard by established power.  

 

Underlying these debates is a question as to whether the public has become fragmented, making 

collective action impossible or diversified, where diversity has the potential to subvert those 

ideological processes which construct the public as a mass to be governed. Different answers 

suggest different solutions to the legitimation crisis. One can focus on instituting a public sphere 

to produce a consensus which can engage with established power through critical discussion. 

Here a liberal conception of the self-conscious individual as the locus of reason is presumed–the 

bourgeois gentleman (Dews, 1987). Or one can aim to give voice to the diversity of subject 

positions in society so as to subvert the hegemony of the elite and challenge established power 

into taking account of the various oppositional interests in the public sphere. Or at least, on this 

latter view, the public might escape or resist state control by deflecting or reappropriating 

meanings, exploiting the fact that control can only be applied locally and provisionally and 

refusing the subject position of the mass by responding in unpredictable ways to the dictates of 



the state; we borrow here from Foucault’s (1970) analysis of power in modern society as 

distributed, negotiable and ever-shifting.  

 

For Foucault, the possibilities for change are rooted in the fragile, dispersed and contestable 

nature of power in modern society, not in the construction of an ideal individual or public who 

will debate ‘head to head’ with established power. Thus we should not then inquire about the 

possibilities for an emancipatory media in the sense of either constructing a consensual public 

opinion to challenge an idealized, centralized established power or giving the oppressed an 

opportunity to resist. Rather they may provide a site where the distributed processes of power 

can be enacted and resisted in diverse ways.  

 

To the majority of the public who support the status quo, these expectations of conflict and 

diversity may appear unreasonable:  

You have to have a minority to make sure that the other side has its say, whether the minority 

is the people who complain about their GPs or the gay community or drug pushers. And on 

the box it looks like it is an equal say. Sometimes you don’t always appreciate that the 

minority is a very small minority. (D4.202)  

Sometimes it is an equal voice which they don’t deserve. The chap who keeps the rottweilers 

must be allowed to have his say–the rottweiler is a very nice dog. (D4.204)  

POLITICAL ACTION  

How do discussions in a public sphere, however conceived, translate into action consequences? 

For Habermas, there are no longer any such consequences, for in a democracy:  

The citizens themselves participate in the formation of collective consciousness, but they 

cannot act collectively…today politics has become an affair of a functionally specialized 

subsystem.  

(Habermas, 1987a: 360)  

Political action is commonly understood in terms of voting: ‘according to the theory of 

democratic government, an informed populace is the bulwark of freedom…it is the citizen’s duty 

to form an opinion about public affairs and to express it at the ballot-box’ (Oskamp, 1977:97). 

However, other forms of expression of public opinion may also be significant, broadening the 

notion of political action to include the discursive (see Curran, 1991; Gastil, 1992). Indeed, the 

common-sense opposition between talk and action, with its implicit devaluation of talk, has itself 

been challenged: talk is action, action is communicative (Austin, 1962; Quinn and Holland, 

1987). Mann (1990) provides a case study of how a public sphere, in this case, a local 

community-based public sphere, can promote actual political action, although she sees the media 

as relatively disengaged from lived social practices and hence concerned with escape from rather 

than connection with everyday experiences. Nonetheless:  

Public spheres of discursive interaction, such as television, play a large role in bridging or 

mediating the gap between our unrealized political ideals and our lived social relationships. 

The interesting questions involve the quality of that mediation.  

(Mann, 1990:87)  



Fraser links the public sphere to a Goffmanian dramaturgical model: ‘a theatre in modern 

societies in which political participation is enacted through the medium of talk’ (Fraser, 1990:57; 

Goffman, 1981). Thus an analysis of the public sphere is indispensable to critical social theory 

because, broadly speaking, political theory has hitherto neglected the role of public 

communication in the democratic process, even though ‘changes in media structure and media 

policy…are properly political questions of as much importance as the question of whether or not 

to introduce proportional representation, of relations between local and national government, of 

subsidies to political parties’ (Garnham, 1990:104). One wonders why talking face-to-face with 

one’s member of parliament in the MP’s surgery or at a public meeting is regarded as political 

participation, but not talking to one’s MP on television, or watching someone else talk to one’s 

MP.  

 

If not political participation, public forums such as access and participation programmes, can be 

thought of as social events and so involve informal, social participation. This raises questions 

about the rights and responsibilities of the ordinary person when he or she is transformed into a 

public social actor and hence about his or her relations to those in power. In a participatory 

democracy, consent and public participation are mediated in a discursive context which affords 

opportunities for involvement and dangers of persuasion for the various interested groups in 

society (Gastil, 1992). Surely the public sphere must affect voting, trade union and pressure 

group activities and so forth, by affecting the climate of public opinion, by setting the agenda for 

discussion, and by framing the meaning of key terms in political debate? Interestingly, political 

participation as narrowly defined is a minority activity–few among the general public participate 

in pressure groups, trade unions or public meetings, and even voting is dropping off in advanced 

capitalist countries. A more discursive notion of participation may be as significant for involving 

the majority of the public in the fairly undemanding activity of talk and opinion formation. Even 

some of the medium’s critics argue that in some programmes:  

Not only is information of some public importance effectively communicated, but a 

contribution is made to the discussion of public issues and a public hitherto excluded from 

such discussions at any influential level is given access–if only as spectators–to the arenas in 

which public issues are decided. Television functions, as the Press once functioned, to create 

and maintain an informed and politically relevant public opinion.  

(Abrams, 1964:69)  

This positioning of the media as marginal to political processes is being challenged by 

proponents of oppositional, local and negotiated public spheres. These latter would distinguish 

between the events which are peripheral and those which have the appearance of the marginal 

but which significantly affect the negotiation and circulation of meanings in contemporary 

society (Giddens, 1992; Shields, 1991). Conceived as such a space, the media and popular 

culture in general are part of discursive democracy rather than a sphere of social activity 

separated from the political.  

THE MASS MEDIA AS CULTURAL FORUM  

The development of broadcasting in its institutional forms has had major consequences for 

modern democratic politics…It became a forum for debate and discussion on current matters 

of general concern, and thus a new site for the formation of public opinion.  



(Collins et al. 1986:212)  

Isn’t that the climate of today, that people will not be muffled. So you can demand something 

from television and radio, it is more independent than it used to be. (D4.187)  

It’s part of the democratic process. It is a good thing to air issues, in general. (D4.91)  

Informal, mass mediated participation results in what Newcomb and Hirsch (1984) have termed 

a cultural forum for topical public discussion and debate, as distinct from, although potentially 

overlapping with, the public sphere. The cultural forum may not generate a clear and consensual 

position but rather offers a range of diverse positions, providing an active role for the viewer in 

debate. In this respect, it is more akin to the oppositional than the bourgeois public sphere. For 

Newcomb and Hirsch (1984), even if conservative viewpoints are advocated, this is less 

significant than the airing of the debate: it is the ‘range of response, the directly contradictory 

readings of the medium, that cue us to its multiple meanings’ (Newcomb and Hirsch, 1981:68). 

While this media discussion occurs in public it is echoed and continued privately in the living 

room, connecting public forms of argument on television and the formation of private opinion.  

 

What is the product of a public debate? The traditional forum, based on the public sphere, 

implies not only a multiplicity of voices in debate and disagreement but also rules of debate by 

which conflicts are addressed, not evaded, and arguments are analysed rather than simply aired. 

These may be too stringent requirements for the present-day mass media cultural forum, which 

may more simply place arguments side by side without analysis or integration: the discussion 

may hold together because it functions as a recognized, and thus ‘coherent’, social occasion 

(Livingstone et al. 1992). To debate without conclusion is to celebrate the wisdom of the 

populace but to fight shy of promoting the insight of popular decisions beyond the bounds of the 

programme.  

 

Beyond providing people with a ‘place’ in which to meet (see Chapter 7) and permitting the 

expression of diverse voices, media debates also provide a source of social representations: ‘the 

equivalent, in our society, of the myths and belief systems in traditional societies; they might 

even be said to be the contemporary version of common sense’ (Moscovici, 1981:181). Indeed, 

television is increasingly a major medium for the generation of social representations or myths, 

and discussions and debates play their part here, particularly in popularizing expert knowledge 

for mass consumption (Livingstone, 1987; Moscovici, 1984).  

 

Moscovici (1984) outlines four conditions for the emergence of social representations, each of 

which fits the audience discussion programmes (see Chapter 3): the representation of an issue 

must emerge through the conversation of ordinary people (the studio audience); a vital 

contribution is provided by ‘amateur scholars’ who mediate between scientific knowledge and 

the laity (the experts); the debate is typically held at a time of social concern or crisis (the topical 

issues); finally, the social representation may emerge through a variety of debate forms, resulting 

in a vocabulary, lay theories, causal explanations, cognitive frames and prototypical examples 

(see Livingstone et al. 1992 for this process in discussion programmes).  

 

If participation includes talk as action, then a further consequence of audience participation is the 

construction and maintenance of social identities and of power relations. However, social and 



psychological implications of participating in public spheres, pseudo or genuine are unclear–

these form a significant concern of this book. Audience discussion programmes are a forum in 

which people can speak in their own voice, which, as Gilligan (1982) emphasizes, is vital for the 

construction of a gendered or cultural identity.  

PUBLIC CONTESTATION AND PLURAL VOICES IN THE AUDIENCE DISCUSSION 

PROGRAMME  

For some commentators, the audience discussion programme is an example of the pseudo-public 

sphere, with little to recommend it:  

The very call for a space of open public discussion is closed by the structural demands of that 

media form in which most discussion today takes place. Reason reveals itself to be what it 

really is: a show, a spectacle in which truth is not a content but, à la Russian Formalism, a 

device, an alibi, to get excitement going, to make a scene. One watches really more for the 

excitement, the good fight, than for the enunciating of reasoned positions within the society.  

(Polan, 1990:260)  

The audience discussion programme may not conform to the bourgeois debate and yet may still 

be compatible with oppositional conceptions of public spheres as sites of discursive contestation. 

Apparent lack of structure and control of argumentation may signify communicative conflict 

rather than emotional noise. For in addition to the specific and diverse public spheres, there must 

also be:  

The possibility of an additional, more comprehensive arena in which members of different, 

more limited publics talk across lines of cultural diversity…our hypothetical egalitarian, 

multi-cultural society would surely have to entertain debates over policies and issues affecting 

everyone. The question is: would participants in such debates share enough in the way of 

values, expressive norms, and, therefore, protocols of persuasion to lend their talk the quality 

of deliberations aimed at reaching agreement through giving reasons? In my view, this is 

better treated as an empirical question than as a conceptual question.  

(Fraser, 1990:69)  

One approach to this empirical question forms a central focus of this book: are audience 

discussion programmes a possible space for such communication? How could we determine the 

success of this communication and what character would the space have? These programmes 

may be partly about working out ways in which such communication can take place–negotiating 

a process of communication–rather than actually exhibiting a successful product: less a site 

where successful communication across diverse publics occurs than one where the exploration of 

such possibilities is undertaken. Television has a role to play in constructing a space rather than 

providing one, in negotiating an interactional style, and in bringing together diverse publics 

rather than displaying a common, unified public.  

 

There are other criteria we can suggest to evaluate audience discussion programmes as public 

spheres. Following Mills’s distinction between public and mass, the participants must be 

constructed as a public rather than a mass–with equal rights to speak, with feedback, with action 

consequences and without media manipulation. Also in this oppositional and plural public space, 

all topics must be permissible (as hosts of audience discussion programmes will agree)–no-one 



can speak for humanity in general by prespecifying topics of concern to diverse groups. The 

public agenda must emerge: it is typically thrown up by events of the day–the contests ‘out 

there’. Similarly, the definition of a successful conclusion cannot be specified in advance, for 

different participating publics may draw different conclusions from a debate: emergent 

conclusions may be plural and not necessarily consensual.  

 

Audience debates also raise issues of the relation between the expert or elite and the public, 

focusing on questions of knowledge, access and accountability. Lang and Lang (1983:297) 

concluded from the reporting of Watergate that ‘the ubiquitous presence of television most 

directly affects the political actors themselves. It forces them to be responsive to norms binding 

on other members of society’. They argue further that public debate complicates the resolution of 

political controversies because the media ‘modify the rules of the game, forcing politicians to 

justify themselves to an ever larger public’ (ibid: 305). Moreover, ‘to have influence, opinion has 

to be visible’ (ibid: 19). By providing a space for expressing public opinion, access programming 

implicitly allows public opinion to have influence–a populist move by which broadcasting 

organizations may claim accountability in terms of an ‘extra-political power base’ (Heller, 1978), 

apparently ‘seeking direct guidance from the people on the details of policy’ (Lang and Lang, 

1983:15).  

 

The cultural significance of putting ordinary people on television, then, is that the viewer is 

constructed as citizen, with the right to decide policy and the information–the data of everyday 

experience–on which decisions are based. Audience discussion programmes provide a space in 

which ordinary experiences are collected together as grounding for a decision, with the help or 

hindrance of experts:  

He managed to fill the studio with people all of whom had something different to contribute, 

people who were victims, there was a magistrate, there was an MP. You know, he had really 

done a good job of getting a group of people together who could all add something, and I’ve 

found this is rather characteristic of Kilroy’s programmes…I found it quite interesting that he 

had managed to obtain two people to sit in his audience and say that they would not condemn 

terrorism.  

(George, viewer)  

However, the participants in Habermas’s public sphere are private citizens, not state officials or 

official representatives of public bodies. In contrast, audience discussion programmes include 

members of various ‘official’ bodies (for example, parliament, the health service, charities, the 

police). These representatives of official state bodies are present in an official ‘public relations’ 

capacity, and so their presence has no necessary decision-making consequences. They are not 

acting as private citizens for they are there to be publicly accountable, as part of their official 

role. For Habermas, it is important that these discussions do not result in decisions, or else the 

critical potential would be lost–the public would become the state.  

 

However, some public debates do also have decision-making consequences–Fraser discusses the 

case of parliament; we could add the self-regulating activities of many local publics, as in 

Mann’s City College of New York example, or residential communities, trade unions, etc. As 

Fraser (1990) notes, as soon as such internal forums or ‘strong publics’ translate opinion into 

action, questions arise about their relation to the general public (‘weak publics’) whom they 



supposedly represent, and issues of representativeness and accountability come to the fore. There 

is a trade-off implicit in the construction of public spheres: they may provide open access or 

establish representatives; they may form opinion only or they may translate this into actions with 

questionable accountability.  

 

Having argued for plural public spheres rather than a unified consensus, we must ask about the 

(plural and diverse) relations between public spheres. Particularly, what forms of communication 

are possible, and how are these managed in relation to state intervention and power inequalities 

between participants? Fraser argues for a ‘post-bourgeois’ conception of the public sphere which 

raises crucial questions for a democratic society. She outlines four criteria for a post-bourgeois 

public sphere, which resemble Mills’s four criteria for a public as opposed to a mass, and which 

we can here ask directly of audience discussion programmes. Are social inequalities rendered 

visible? (Who goes on these programmes, how are they selected, what are their motivations for 

appearing?) How are different publics differentially empowered? (Who speaks, who is silent, 

who determines what can be said, how is the debate managed, whose voice concludes?) Which 

topics are labelled public or private? (How are topics selected, what is omitted, how are topics 

covered or selectively ignored?) How is public opinion translated into political or social action? 

(What social value or impact do these programmes have?)  

 

Extending the political franchise bestows political rights, which promote political interest beyond 

voting, and leads to a broader struggle to gain more political power and to the ‘widening of 

social conflict as the extension of the democratic revolution into more and more spheres of social 

life, into more social relations’ (Mouffe, 1988:95; see also Giddens, 1992). In this context, the 

audience discussion programme, as a forum for the expression of diversity, the contestation of 

multiple positions, and the interfacing of many discourses, becomes a part of contemporary 

political processes.  

CONCLUSIONS  

We have proposed that there are, broadly speaking, two approaches to analysing and assessing 

the role of the mass media in public life. One account, drawn principally from the work of 

Habermas, suggests that there is an ideal form of public debate which, if it can find an 

institutional context, potentially allows equality of access and equal rights to all citizens. This 

supports the development of public opinion which in turn limits the incursion of  

bureaucratic and political control into everyday life. On this view, we can ask whether the 

broadcast media, through access and participation programmes, are offering an institutional 

forum which orchestrates critical opinion, promoting or undermining the development of 

consensus between disinterested parties.  

 

Alternatively, critics such as Fraser and Mouffe suggest that the media can facilitate the 

expression of diverse political and social interests in order to form a working compromise 

between negotiated positions. Access and voice remain priorities but the underlying model of 

argumentation (negotiation versus critical discussion) and the underlying functions of the 

dialogue (compromise versus consensus) are changed, and the significance of social identities 

and social relations is no longer marginalized. Access and participation programmes should, 

according to this view, be evaluated in terms of how well they express a diversity of public 

voices and challenge established power to recognise the complexities of everyday life.  



 

The debate in social theory about the character of the public sphere relates to different political 

possibilities for the broadcast media:  

Among the key advantages of the revised public service model sketched here is its theoretical 

and practical recognition of complexity. Moving out from under the shadow of Lord Reith, it 

recognises that ‘freedom of communication’ comprises a bundle of (potentially) conflicting 

component freedoms. It acknowledges that in a complex society the original public service 

assumption that all the citizens of a nation-state can talk to each other like a family sitting 

down and chatting around the domestic hearth is unworkable; that it is impossible for all 

citizens simultaneously to be full-time senders and receivers of information; that at any point 

in time and space some citizens will normally choose to remain silent and only certain other 

individuals and groups will choose to communicate with others.  

(Keane, 1991:164–5)  
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FREEDOM OF speech and expression is regarded as one of the essential 
conditions for a democratic form of government. The Indian Constitution 
guarantees to all its citizens, among other things, a fundamental right to 
freedom of speech and expression.1 This fundamental right is, however, 
not absolute. The makers of our Constitution expressly provided in the 
same article that the state shall have the power by law to impose reasonable 
restrictions on this freedom in the interests of the sovereignty and integrity 
of India, the security of the state, friendly relations with the foreign states, 
public order, decency or morality or in relations to the contempt of court, 
defamation or incitement to an offence.2 The freedom of speech and ex
pression includes freedom of the press as well. Propagating one's views 
through his writings is only one of the means of expressing his views. 

Freedom of the press like other modes oft freedom of the speech and 
expression is subject to regulations and control by the state. Freedom of 
the press being one of the most subtle forms of expressing one's views, 
especially when expressing a voice of dissent or criticism of the established 
order, is more open to abuse and hence the necessity of devising more 
stringent measures to control it. 

In the background of the events preceding the declaration of emer
gency on 26 June 1975, the government had to resort in the recent past 
even to measures such as imposing pre-censorship of certain kinds of writ
ings. The book under review attempts a legal analysis of the measures 
adopted by the government with a view to showing if the extreme measures 
adopted by the government were justified and how they conformed to or 
transgressed the limits set on its power if not by the letter at least by the 
spirit of the relevant provisions of the Indian Constitution. 

The author begins by stating that the various provisions in the Indian 
Constitution guaranteeing the freedom of speech and expression not only 
includes freedom of the press but also includes right to dissent, protest 
and criticise the government and its policies. He, however, concedes that 
the freedom can never be unbridled lest it might degenerate into licence. 
While the right to constructive criticism is important, it is equally important 
that this right should conform to the standards and limits set by various 
laws passed with a view to imposing reasonable restrictions on the exercise 
of the said right. 

He examines the scope of operation of the various measures restrict
ing the exercise of the right to freedom of the press. The Defence of India 
Act, 1971 and the rules framed thereunder and the censorship order as well 

1. The Constitution of India, art. 19(l)(a) 
2. 7</.,art. 19(2). 
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as the Prevention of Publication of Objectionable Matter Act, 1976 are the 
principal objects of his attack. 

Following the presidential proclamation of emergency on 26 June 1975, 
a censorship order dated 26 June 1975 was issued under rule 48(1) of the 
Defence of India Rules, 1971 read with section 3 of the Defence of India 
Act, 1971. The author states : 

Under the Censorship Order certain matters specified therein were 
required to be submitted for scrutiny to an authorised officer 
prior to their publication. The Order provided that no such publi
cation shall be made except with and in accordance with such con
ditions and restrictions as the officer may impose.3 

While attempting an analysis of censorship in operation, the author 
observes that: "Unfortunately censorship authorities went about their 
work rather over-enthusiastically."4 He adds that "the censor assumed 
that any thorough criticism of the existing order was per se dangerous and 
destructive."5 The decisions of the censor in more than one case were 
challenged before the High Court of Bombay with success.6 The censor 
went in appeal before a Division Bench of the High Court against the de
cision in one of these cases and achieved partial success as to its decision 
on one article, the publication of which it had earlier withheld.7 

In ali these three cases the court examined the scope of the power 
conferred upon the censor and also examined the nature and contents of 
the articles the publications of which were withheld by the censor. The 
court found on the basis of evidence on record that the censor had over
stepped the limits of its power and as such in some cases at least had acted 
without the authority of law. 

Commenting upon the judgment of the appellate court, the author 
observes : 

The immense value of the Judgment lies in the fine balance it has 
achieved between two important social interests, liberty of thought 
and expression, and public safety.. It has reassured every right-
thinking person that he need have no more fear of speaking and 
writing in criticism of the Government than from speaking and 

3. SJ . Sorabjee, The Law of Press Censorship in India 7-8. (1976) (herein after referred 
to as Sorabjee). The text of the Censorship Order dated 26 June, 1975 is reproduced in 
part III of the book at 224-225 

4. Id. at 12. 
5. Ibid. 
6. Y.D. Lokurkar v. Binod U. Rao, judgment dt. 12 Nov. 1975. MR Masani v. 

BinodU. Rao, Judgment dt. 25 and 26 Nov. 1975. Both these judgments are reproduced 
in the book at 83-112. 

7. The judgment in the case of Binod U. Rao v. M.R. Masani is reproduced at 
113-180. 
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writing in praise of it.8 

He then goes on to add : 

So long as the law laid down by the judgment stands undisturbed, 
we can truthfully claim that India does enjoy the twin blessings of 
a free Press and an independent Judiciary which are indispensable 
to an orderly and peaceful democratic society.9 

The author while examining the ambit of the freedom of press con
cedes that the said freedom is not absolute but he makes a distinction bet
ween the extent of permissible restrictions and impermissible restrictions 
on the exercise of the said right. He also examines the question 
as to the constitutionality of precensorship of the press and comes to the 
conclusion that pre-censorship is not necessarily unconstitutional and 
can be justified if brought within the ambit of article 19(2). He takes a 
note of the fact that in view of the presidential order of 27 June 1975 
passed under article 359, it was not possible to challenge the constitutional 
validity of either rule 48 of the Defence of India Rules or that of the cen
sorship order on the ground of any inconsistency with articles 14, 19 and 31 
of the Constitution. He, however, suggests that it was possible to challenge 
the censorship order on the ground of violating the freedom of trade 
and commerce guaranteed under articles 301 to 304 of the Constitution. 
But since it was not so challenged in any of the cases dealt with by him in 
the book and where he himself was the counsel for the petitioner, this 
merely remains an hypothetical problem. He chose not topersue it further 
and has refrained from giving any definite answer to this question. 

He has, however, examined in-depth the question as to when, how and 
on what grounds the decision of the censor can be challenged and what, 
if any, relief the court can grant if the decision of the censor is found to be 
one without the authority of law. He realises that the job entrusted to the 
censor is really a delicate and difficult one, that the scope for judicial 
interference is limited and at best be minimal. He concedes that in a 
situation where two views are reasonably possible and if the censor takes 
one rejecting the other, the courts should not interfere. The only qualifi
cation is that the decision of the censor should not be purely subjective 
decision based on its personal likes or dislikes but must be supported by 
reasonable grounds. 

Even when a party is aggrieved by the decision of the censor and the 
matter is taken to a court of law, the courts are also faced with this deli
cate and difficult task of striking a balance between two conflicting interests. 
This task could become easier to some extent if we realise that the conflict 
between a public interest and a private interest is different from the one 
between a private interest and another private interest. Many of our 

8. Sorabjee at 24. 
9. Id. at 25. 
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public law problems can easily be solved if we only realise this difference. 
Some of our problems could be directly attributed to this characteristic of 
our legal culture, where those trained to deal with private law problems are 
called upon to deal with public law problems who unwittingly use tools 
designed to solve private law problems in solving the public law 
problems. 

The notion of personal freedom cannot be perceived in isolation. We 
cannot imagine of personal freedom for an individual apart from the 
society of which he is an integral part. Unless conditions are assured to 
make the whole society free, the individual cannot exercise his freedom. 
That is why it is said that to early Romans freedom was more an attribute 
of community rather than of an individual.10 Freedom for the individual 
could only exist under a law which was equally binding on all. It is rightly 
said that only fools indentified liberty with licence to do whatever one 
liked.11 It was with a view to emphasising this point that Cicero said : 

We are all slaves of the law, so that we may be free, were it not for 
the restrictions imposed by the law, every one could do as he likes 
and the result would be the destruction of freedom through excess.12 

In a society one's freedom is limited, conditioned and even restricted 
by several institutions—social, economic, political and legal—all designed to 
promote social weal particularly welfare of the masses and the weaker 
sections of society. It is in justification of such social control that we 
concede the state's power to restrict individual liberties. The following 
observation has special relevance to a developing society like ours : 

Talk of freedom has little meaning to one who is preoccupied with 
the problem of feeding and housing himself and his family. On 
the other hand, to the extent that society values other goals, such as 
security, economic advancement, and social justice, individual free
dom is restricted. If the citizen is to have publicly provided educa* 
tion for his children, or a health service available to him when he 
needs medical attention, these must be paid for out of the proceeds 
of taxation; and taxation laws will restrict citizen's freedom to do 
what they like with their money.13 

The theory of justice as propounded by John Rawls demands that each 
person is to have an equal right to the most extensive system of basic 
liberties compatible with a similar system of liberty for all.14 

10. Wirszubski, Libertas as a Political Idea at Rome during the late Republic and early 
Principate 1 (1960), cited in Peter Stein and John Shand, Legal Values in Western Society 
142 (1974). 

11. Tacitus, Dialogus 40. 
12. Cicero, Pro Cluentio 146, cited in Stein and Shand, supra note 10 at 143. 
13. Stein and Shand, id. at 143. 
14. John Rawls, Theory Justice at 60 (1977). 
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It is with the desire of enlarging the freedom so as to ensure that all 
the citizens enjoy the said freedom equally, measures of restrictions on the 
exercise of the same by an individual becomes necessary. This is what the 
law aims to achieve in our legal culture. John Locke in his famous state
ment said : 

The end of law is not to abolish or restrain, but to preserve and 
enlarge freedom. For in all states of created beings, capable of laws, 
where there is no law there is no freedom. For liberty is to be free 
from restraint and violence from others : which cannot be where 
there is no law; and is not, as we are told, a liberty for every man to 
do what he lists.15 

The author of the book under review admits that the censor's job is 
certainly not an enviable one. The censor has, in every case coming 
before it, to weigh and strike a balance between the social and individual 
interests. To enable it to steer clear of extraneous factors, he quotes 
with approval the following observation of Justice Madon : 

On his shoulders rests a great responsibility. Though his work must 
bring him public disfavour, he has not to compensate himself for 
this by seeking to win governmental favour by a display of excessive 
zeal.16 

In sum, the author grants that : 

If the view entertained by the Censor is reasonably possible, or if 
the article under consideration is of doubtful import, the Court will 
not strike down the order by substituting its own views of the matter 
in preference to the opinion of the Censor. To characterise every 
erroneous decision of the Censor as necessarily malafide would be 
lacking both in charity and fairness.17 

In a limited space of eighty pages, the author has neatly described the 
various facts of the problem. The book under review is certainly a wel
come contribution in this otherwise very sensitive area. In the remaining 
180 pages of the book the author has reproduced all the relevant material 
which surely enhances its utility. We, however, wish the author had given 
a select bibliography of the books used by him. He did not make any 
reference to articles published on the subject in various law journals. The 
references to the books consulted by him are not complete. In many 
cases, he quotes a judge, jurist or philosopher without disclosing the source 
from which he took the quotation. 

15, John Locke, Second Treatise of Civil Government, sec. 57, cited in Stein and Shand, 
supra note 10 at 184. 

16. M.R. Masani v. Binod £A Rao, supra note 6̂  
17. Sorabjee at 79. 
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We do realise that in a work like the one under review, these omis
sions do not diminish its utility. We hope, however, that the author 
would avoid such omissions in his next work. 

M.L. Upadhyaya* 

* Ph D. (London), Professor of Law, Head of the Deptt of haw and Principal, Univer
sity College of Law, Calcutta University, Calcutta. 
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SPOTLIGHTS ON CONSTITUTIONAL INTERPRETATION. By P.K. 
Tripathi, N.M. Tripathi Pvt. Ltd., Bombay, 1972. Pp. 375+xvi, Rs. 37. 

THE BOOK under review1 contains sixteen articles of the author, which were 
published in leading Indian and foreign legal periodicals between 1954 and 
1968. Normally, legal writing tends to become irrelevant and out of date, 
particularly, if it is on a subject which is fast changing due to legislation and 
judicial decisions. The articles in this book have, however, retained their 
freshness and relevance because they deal with the fundamental issues of 
constisutional law and, therefore, their re-publication in book form is most 
welcome. 

The reviewer does not intend to review this book by taking each article 
separately. Although each article was written at a time as a piece, there is 
interconnection of themes and naturally the ideas and thoughts overlap. 
Therefore, in order to avoid repetition and to project in an integrated manner 
the main ideas of the author, the reviewer has chosen to proceed themati-
cally. The book will be reviewed mainly under the following heads : 
(i) Democracy and rule of law; (ii) Fundamental rights and the directive 
principles of state policy; (iii) Judicial process; (iv) Legal education and 
(v) Other topics. 

I DEMOCRACY AND RULE OF LAW 
In "Democracy and Rule of Law" the author tells us that democracy 

and rule of law are two independent and co-existing principles which together 
act as limitations upon the government. The most basic need of an organised 
society is a well established and highly effective government.2 It is through 
government that individual life acquires a delightful and productive meaning.3 

However, although a government is necessary, those in authority may abuse 
it for their own personal benefit and it may thereby become an instrument of 
oppression. Therefore, checks are necessary to prevent the abuse of power. 
Democracy and rule of law provide the checks. Democracy means "govern
ment by the chosen representatives of the people under ultimate popular con
trol"4 and rule of law means that "the life, liberty, property and reputation 
of the people will not be damaged or impaired except under the authority of 
the law".5 Both the principles emerged simultaneously iti England through 
the constitutional revolution which resulted in the supremacy of Parliament. 

1. P.K. Tripathi, Spotlights on Constitutional Interpretation (1972). Hereinafter cited 
as Tripathi. 

2. "Democracy and Rule of Law," Tripathi at 168. 
3. Ibid. 
4. M a t 170, 
5. Ibid. 
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The author observes that rule of law does not mean mere conformity with 
the laws. It means that the laws enacted by the sovereign must conform to 
certain higher principles of human justice. The natural law has often given 
us such principles. These principles are, however, not fixed and immutable. 
They change according to the political, social and economic setting in which 
they are required to operate.6 

The most formidable challenge to Indian democracy, according to some 
critics, come from Hinduism with its fatalistic teaching, massive illiteracy, 
poverty and lack of democratic and libertarian traditions among the people. 
The author, however, feels that the breadth of the tolerance of Hinduism and 
the dynamism of the theory of karma "tip the scales in favour of individua
listic values".7 It is submitted with respect that despite tolerance and dyna
mism, Hinduism with its hierarchical social order projects values which are 
an antithesis of the democratic values. The remedy lies in the quick moder
nisation of the entire community. The modernisation can be speeded up by 
using various methods of social control—law and education being the main— 
for bringing about the desired social change. The illiteracy of the masses 
is another obstacle. The Constitution guarantees the right to vote to every 
adult.8 Was it wise to confer such a right on the illiterate masses? The 
author rightly points out that great cultural revolutions on the East as well 
as the West occurred when the bulk of the people involved were illiterate. 
In India, democracy itself has been an educative device. We cannot wait 
until literacy comes about for democracy to be set up. Literacy can spread 
through democracy and this is what the Constitution envisages.9 The most 
formidable challenge to Indian democracy, however, comes from poverty. It 
is submitted that the author sounds rather complaisant when he observes that 
the masses have "a stake in the present constitution."9*1 Due to a network 
of democratic institutions which have Spread vertically from Parliament to 
the village panchayat, the participatory democracy has struck roots in the 
Indian soil. But who are the beneficiaries of the democratic process as it 
functions today? A study of the leadership patterns ought to be conducted 

6. The U.S. Supreme Court gave a high place to the sanctity of private property up 
to the late thirties of this century. In later period, however, the court upheld economic 
regulation which restricted the property rights. Similarly the U.S. Supreme Court upheld 
separate facilities for Negroes in the nineteenth century. [Plessy v. Ferguson, 163 U.S. 537 
(1896)]. But this was held to be constitutionally void in the mid-twentietri century era. (See, 
Brown v. Board of Education, 347 U.S. 483 (1954)). According to Friedrtorih : 

Natural law has been the chief though not the only way to formulate ideals 
and aspirations of various peoples and generations with reference to the princi
pal moving forces of the time, (Friedman, Legal Theory 43-44; 4th ed, I9tf0). 
7. "Free speech in the Indian Constitution : Back-ground and Prospect,** Tripathi 

at 213, 215. 
8. Art. 326 of the Constitution. 
9. Tripathi at 216. 
$a. Id. at 217. 
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to find out who are the leaders in villages and districts and whether they are 
for social change or against it. The reviewer feels that the 'haves' control the 
governmental machinery at every level and that they will use every means to 
block the intended social and economic change. But theri if they sit tight for 
too long, an opposite reaction may set in and it may eliminate not only the 
vested interests but also the democratic process itself. The author's optimism 
that the Gandhian tradition has filled the place of the ancient tradition of 
democracy, the lack of which may pose a threat to the survival of democracy, 
also appears rather misplaced. It is doubtful whether anything like Gandhian 
tradition exists today. The entire younger generation of today was born after 
independence and they are not likely to have been influenced by Gandhi. The 
question then remains : What has made the Indian democracy stay so long and 
survive the various deadly onslaughts, including the one caused by the death 
of Jawaharlal Nehru, who seemed almost irreplaceable ? 

II. FUNDAMENTAL RIGHTS AND DIRECTIVE PRINCIPLES 

A. Personal liberty 
The author dispels the belief held since Gopalaris case10 that the Consti

tution through article 21 confers unlimited power on the legislature to pres
cribe any procedure for depriving an individual of his life or liberty.10* He 
observes that article 21 must be read with article 22(1).n Article 22(1), in 
the author's view contains the baie nimimim ol the procedural safeguards 
against excesshe and aibitiai) cerial cl j e u c r a l literty. Particularly, the 
guarantee of the right to legal defence which it confers is significant because 
it includes a cross examination, a hearing and a decision based on objective 
evidence. Most of the safeguards needed for a fair criminal trial are con
tained in the laws of evidence and criminal procedure. If article 21 does not 
impose any curbs on the legislature, there is no bar to a legislature taking 
away these safeguards by amendments of those laws. If we accept the author's 
interpretation, the procedural due process can be found in article 22(1). This 
article has not yet been interpreted with a view to imposing substantive limit
ations on the power of the legislature. The right to legal defence contained 
in article 22(1) has been interpreted rather narrowly by the courts. They have 
not included within its fold the right to legal aid which the U.S. Supreme 
Court has held to be an essential aspect of the due process of law.12 

The safeguards contained in article 22(1) are, however, not applicable to 

10. A.K. Gopalan v. State of Madras, A.I.R. 1950 S.C. 27. 
10a. See "Protection of Personal Liberty under the Constitution of jlndia" in 

Tripathi Sit 161. 
11. M a t 163. 
12. See Janardan v. State of Hyderabad, (1951) S.C.R. 344. 

See generally, R. Prasannan, "Counsel in the* Criminal Process", 10 J. LL.I 637 
(1968), 

www.ili.ac.in © The Indian Law Institute



ISM] REVIEWS 155 

preventive detention. Therefore, in Gopalan's case an attempt was made to 
assail preventive detention under article 19. The court rightly rejected the 
argument that preventive detention restricted the right of the detenu to move 
freely throughout the territory of India. The author, however, observes that 
the approach should not have become a general one for the purpose of deter
mining the relation between article 19 and preventive detention.13 The author 
argues that where preventive detention is made with a view to preventing a 
person from making a speech or because of his having made a speech, the 
validity of the detention must be examined from the standpoint of article 
\9{\){a) read with article 19(2). This is different from a situation where a 
person is prevented from making a speech because of his detention The 
author says : 

The question whether a particular utterance is entitled to constitu
tional protection or not is quite distinct from the question whether 
that utterance was ever made by the detenu or whether there is suffi
cient reason to apprehend that he will make it in the future.14 

The first question must be decided by the courts whereas the second, by 
the executive authorities. 
B. Freedom of speech and expression 

The author observes that the decision of the Supreme Court in Romesh 
ThapparUa was misunderstood by the government and misinterpreted by the 
High Courts.15 In a case of freedom of speech and expression two questions 
are involved: (/) is the speech entitled to constitutional protection ? and (w) 
whether the particular speech could be constitutionally prohibited? What is 
constitutionally protected is the right of dissent. There is no constitutional 
right to incite people to commit murder. Therefore, a law which punishes 
such a speech does not impinge on the constitutional right of freedom of 
speech and there is no necessity to justify the restriction under article 19(2). 
A law which punishes criticism of government impinges on freedom of speech 
and, therefore, it must stand the test of article 19(2). It is submitted that 
this approach, which is followed by the U.S. Supreme Court is not suitable 
for the Indian Constitution, The U.S. Constitution contains guarantee of 
fundamental rights in absolute terms. As the freedoms could not be 
granted in absolute terms in practice, the court developed techniques 
for qualifying those rights, one being that not all kinds of expressions 

are constitutionally protected and another that these freedoms can be restrict
ed by the state in the exercise of its police powers. Since the Indian Consti-

13. "Preventive Detention : The Indian Experience" in Tripathi 187 at 200. 
14. Id. at 202. 
14a. Romesh Thappar v. State of Madras, A.I.R. 1950 S,C. 124. 
15. "India's Experiment in Freedom of Speech : The First Amendment and There* 

after", in Tripathi at 255. 
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tution does not give the rights in absolute terms but makes them subject to 
limitations mentioned in clauses (2) to (6) of article 19 there is no need to 
further qualify them by such methods. Incitement to murder or sedition, both 
are in the same category. Both are expressions and both can be restricted by 
the state by virtue of article 19(2). If the judges have to decide what expres
sions are entitled to constitutional protection, unnecessary uncertainty will 
be introduced in the Indian constitutional law. It is safe to start with the 
presumption that all speeches and expressions are entitled to constitutional 
protection and the state should justify their restriction only under article 
19(2). 

The reviewer agrees with the author that in India the judges cannot find 
new grounds of limitations upon the rights guaranteed by article 19.16 There 
cannot be a doctrine of implied limitations so far as article 19 is concerned. 
A constitution which is so detailed and specific must be read so as to give 
full effect to the words used therein. The author, however, observes that 
except the fact that the U.S. Supreme Court has the freedom of finding new 
limitations on the rights which the Indian Supreme Court does not have, the 
scope of judicial review in both the countries is equal. There is, however, "a 
formal difference inasmuch as the technique of application of the constitutio
nal formula happens to be slightly different under the two systems".17 In the 
United States, the court applies "the constitutional test of clear and present 
danger straight to the facts of the case; was the speech, or expression of the 
petitioner fraught with any clear, present and grave danger ?"18 If the answer 
is "yes", the petitioner loses the case; if on the contrary it is "no," the 
government's action is invalid. The court also strikes down the law if it 
transgresses the constitutional limit. But that is a secondary question. In 
India, due to article 13, the judge has to first of all apply his mind "directly 
and inescapably to the question of the validity of the 'law' seeking to 
restrain or abridge a freedom."19 It is only when the law is valid that the 
court will go to the second question whether the particular speech is consti
tutionally restricted. 

It is submitted that article 13 should not make any difference to the 
technique of judicial review in India. In Gopalan's case, Justice Kania had 
observed that article 13 had been provided by way of abundant caution and 
that even in the absence of that provision, the courts would have had the 
power of judicial review.20 When a person alleges that his fundamental right 
has been violated, he may attack the executive action and/or the legislative 

16. Id. at 261. 
17. Id. at 264. 
18. Ibid. 
19. Id. at Z65. 
2p. Supra note 10 at 34. 
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action. If the executive establishes that it was not bound to give a hearing 
by the enabling law, the petitioner may attack the law itself. If the law autho
rises the taking of property without the payment of compensation, he will 
question the validity of the law. It is a fundamental rule of judicial review 
that a statute is to be presumed to be constitutional and, therefore, if the re
lief can be granted by striking down the executive act, the law is spared. 
Even in the United States the same technique is followed. If the executive 
act is inconsistent with the Constitution it is struck down, It is only when 
the executive claims that its action is sanctioned by a law that the court pro
ceeds to examine whether the law is constitutionally valid. In India, in the 
case of Romesh Thappar,21 the court did not examine whether the writings 
sought to be banned caused danger to the security of the state. That was 
perhaps because it found that the law authorising the restriction was ultra vires 
the legislature. But it is submitted that the Romesh Thappafs case was an ex
ceptional one where the over vagueness of the impugned statue resulted in its 
invalidation. This would have been done even independently of article 13(2). 
In Namdoodirpad's case,22 where Namboodripad had been convicted for 
contempt of court for having made statements at a press conference which 
were derogatory of the judiciary, the Supreme Court went straight to those 
statements and examined whether they could be constitutionally made. The 
court did not go into the question of the validity of the law of contempt of 
court. 

C. Martial law 
The articles on martial law are interesting.23 The author says that the 

power to declare martial law is contained in article 359 of the Constitution. 
The words "martial law" were avoided particularly in view of the interpreta
tion which those words had received from the courts in the United Kingdom, 
and the United States. 
D. Right to property 

The article on right to property24 contains the author's theory, which he 
has discussed more elaborately in his Telang lectures delivered at the Bombay 
University.25 According to him, the power of eminent domain was contained 
in article 31(2) and of the police power in article 19(2). He also cautions 
against allowing the power of eminent domain being used for the benefit of 
private industrialists.26 He, therefore, wants stricter scrutiny by the courts of 
the purposes for which that power is exercised. 

21. Supra note 14a. 
22. E.M.S. Namboodiripadv. T.N. Nambiar, A.I.R. 1970 S.C. 2015. 
23. "Judicial and Legislative Control Over the Executive Duriug Martial Law" in 

Tripathi at 176 and "Martial Law in India", id. at 184. 
24. "Right to Property : Problems of Interpretation" in Tripathi at 144. 
25. See P.K. Tripathi, Some Insights into Fundamental Rights, 211-306 (1972). 
26. Tripathi at 152. 
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E. Secularism 
The U.S. Constitution forbids the state to establish any religion. This 

provision was included to ensure absolute impartiality of the state vis-a-vis 
religions. But this clause has tended to inhibit legitimate state activity merely 
because of its possible tendency to aid religion. In India, the state could not 
have adopted a hands-off policy towards religions. Every, aspect of social life 
was governed by religion and if these things were to be left out of the purview 
of the state, a great bulk of social activity would have fallen outside the state 
regulation. Further, many practices which were socially unjust and out-dated 
might have continued in the name of religion. The makers of the Constitution 
were aware of the fact that the Constitution was to be an instrument of social 
change. The author drives this home very effectively. He says : 

Even the freedom of religion was guaranteed in this secular state not 
out of concern for religion, generally, much less, for any particular 
religion, but solely and unmistakably out of concern for the indivi
dual, as an aspect of the general scheme of his liberty, and as inci
dental to his well being. In this scheme of liberty there is guaranteed 
to the individual not only freedom of religion, but, where religion 
tended to become a menace to his liberty and dignity, there is also 
guaranteed to him freedom from religion; because without the latter 
the former guarantee alone will be incomplete, and even meaning
less.27 

The author points out that the failure of the courts to read article 26 as 
subject to article 25 has led to unfortunate results. The court has observed 
that the righi of a religious denomination to manage its own affairs in matters 
of religion was a fundamental right which no law could restrict.28 It is strange 
that while the individual's religious freedom guaranteed by article 25 is 
subject to the state's power of providing for social welfare and reform, a 
religious denomination's similar right is free from such control. In order to 
measure the scope of the above right of the religious denominations, two 
theories have developed, both of whic,h are equally unsatisfactory. According 
to one, what is a matter of religion is to be decided by examining what that 
religion considers to be so.29 This theory of "autogenesis of denominational 
authority" leaves no voice to the court "in the determination of what are 
matters of religion" and would help reverse with the aid of the Constitution 

27. "Secularism ; Constitutional Provision and Judicial Review" in Tripathi at 100, 
105. 

28. Mukherjea, J., in Commissioner, Hindu Religious E<tdowm?nts, Madras v. Thirtha 
Swamiar, A.I.R. 1954 S. C. 282 at 289. 

29. Venkataramana Devaru v. State of Mysore, A. I. R. 1958 S. C. 255. 
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the entire social renaissance in the country.30 An example of the absurdity that 
can result from its application is given by the decision of the Supreme Court 
in Saifuddin31 where the Bombay Prevention of Ex-communication Act was 
held void. The other theory requires the court to distinguish between truly 
religious from merely superstitious matters for the purpose of extending the 
constitutional protection only to the former.32 The disadvantage of this 
approach is that the court is required to play the role of a social reformer. 
All this embarrassment could have been saved if articles 25 and 26 had been 
read together. 

F. Directive principles of state policy 

Much has happened since this article was written and the author has 
been vindicated in so far as he had said that the fundamental rights "should 
be made to conform to and seek their synthesis with the directive principles 
of state policy."33 Even in the absence of a list of directive principles, the 
U. S. Supreme Court had reinterpreted the constitutional provisions in the 
light of socio-economic needs of the twentieth century and accorded primacy 
to the welfare of society as against the rights of the individual. In India, this 
re-adjustment between the fundamental rights and the directive principles of 
state policy was achieved mainly through constitutional amendments.34 It 
seems that the author takes it for granted that the courts in India have often 
sacrificed the directive principles before the fundamental rights. We doubt 
how far this is true. Because although in the first enthusiasm the Supreme 
Court has said that the fundamental rights must prevail over the directive 
principles, in later decisions the court has tried to give effect to the directive 
principles in the interpretation of the fundamental rights.35 In recent years 
some of the directive principles have been given a back seat by the legislatures 
of various states.36 Many directive principles, such as free primary education 
or a uniform civil code, are, even in the silver jubilee year of the Constitution, 
distant goals. It is. strange that unlike the fundamental rights which have 

30. Tripathi, at 117. 
31. Saifuddin Saheb v. State of Bombay, A. I. R. 1962. S. C. 853. 
32. Durgah Committee w. Hussain All A. I. R. 1961 S. C. 1402. 
33. "Directive Principles of State Policy : The Lawyer's Approach to Them Hither

to Parochial, Injurious and UnconstUutionar' in Tripathi &t 291-296. 
34. The Constitution (First Amendment) Act 1950 inserted clause (4) in article 15 

which permitted the State to discriminate in favour of the backward classes of people. The 
Constitution (Twenty-Fifth) Amendment Act, 1972 inserted article 31-C which saves legis
lation seeking to give effect to any of the directive principles embodied in clauses (b) and 
(c) of article 39 from judicial review. 

35. See G. S. Sharma, "Concept of Leadership in the Directive Principles of State 
Policy in the Indian Constitution," 7 / . J, L. /. 173 (1965). 

36. Many state governments have scrapped the prohibition. 
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been amended so many times, the directive principles have not been amended. 
They could be put in the dust-bin without formally amending them. This shows 
that even the legislatures and the executive in India consider them as mere 
ornament pieces of the Constitution. One wonders whether it is right to sub
ordinate the fundamental rights to the directive principles or vice versa. Both 
approaches are, in the reviewer's submission, wrong. Both have to 
be interpreted as an integrated code. The directive principles have to be 
implemented without sacrificing the fundamental rights. While defining the 
scope of a fundamental right, the relevant directive principle must, no 
doubt, be taken into consideration. But where a directive principle can be 
implemented without sacrificing the fundamental rights should the court not 
enjoin the state to do so ? In a democracy, means are as important as ends. 
Should this not govern the implementation of the directive principles? 
However, even this will require a sociological approach to constitutional 
interpretation by the court. Extreme legalism may be harmful. The author's 
suggestions in this regard are meaningful. 

III. JUDICIAL PROCESS 

This directly brings us to the question of the role of the Supreme Court 
as the interpreter of the Constitution. The author says : 

Constitutional provisions are meant to last for all time to come, 
and, with that end in view, they have to be accorded the requisite 
flexibility and adaptability with a view to enabling them to accom
modate the necessarily unforeseen situations in a nation's life.37 

Therefore "in the course of constitutional interpretation, the scope for 
choice and discretion which the written rule must leave for the interpreter 
assumes an unusual quantum of magnitude."38 However, although constitu
tional interpretation involves choice of policy, "there are certain well 
recognized limits within which only judicial discretion must operate".39 What 
are such limits ? The author says : 

The decisions the Court gives must, in the ultimate analysis, be 
acceptable to the community and must not be felt by it to be imposi
tions by the Court of its preferences of political creed and socio
economic policies...the Court must not depart so far and so palpably 
from the text of the Constitution and from the accepted values and 

a t l . 
37. "Mr. Justice Gajendragadkar and Constitutional Interpretation" in Tripathi 

38. Ibid. 
39. Id. 2X2. 
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acknowledged creed of the community that government of the people 
begins to be replaced by government of the judiciary....40 

An example of a court imposing its own political creed and social 
philosophy may be found in the American judicial experience of the early 
thirties of this century when the U. S. Supreme Court invalidated a number 
of laws which formed part of President Roosevelt's New Deal programme. In 
India, the Supreme Court has by and large observed judicial restraint. A 
casual glance at the cases decided under article 19 with reference to clauses 
(f) and (g) will show that the court has upheld all economic regulation. It 
is only on the question of the acquisition of property and particularly 
of compensation that the court took a position which was dictated by its own 
social philosophy. The learned author points out that the majority decision in 
the Reference case,41 where it was held that the privileges of the legislatures 
were subject to the fundamental rights (other than freedom of speech and 
expression) guaranteed by part III, was an example of the court's departure 
from the text of the Constitution. He points out forcefully that this 
approach paved the way for the majority decision in Golaknath's case42 where 
an amendment of the Constitution passed in accordance with the procedure 
laid down in article 368 was held to be controlled by article 13 (2). 

The author observes that the majority opinion in the Reference case 
raised "some very comprehensive and fundamental issues, basic as to the 
nature of our polity".43 These questions are : (0 Is the entire Constitution 
justiciable ? (//) Who has the competence to decide with finality in the event 
of rival contentions put forth by the court on the one hand and another co
ordinate organ of the state, say Parliament, on the other, regarding the justici
ability of certain provisions of the Constitution ? and (///) Are there any 
limits beyond which the court might not travel in departing from the plain 
meaning of the text of the Constitution, especially in those matters which 
affect the jurisdictional frontiers between the court itself and another organ 
of the state ? 

The entire Constitution is not and^cannot be justiciable. In the United 
States the Supreme court refuses to deal with political questions. The Indian 
Constitution specifically puts certain questions beyond the pale of judicial 
review. For example, whatever advice the council of ministers gives to the 
President cannot be questioned in any court.44 Whether a Bill is a money Bill 
is decided by the Speaker and this cannot be called in question in any court.45 

40. Ibid. 
41. In re, Under Art. 143, A. I. R. 1965 S. C. 745 See Tripathi at 89. 
42. Golak Nath v. State of Punjab, A. I. R. 1967 S, C, 1643, See Tripathi at 91. 
43. Tripathi at 89, 
44. Art. 74(2). 
45. Art. 110(3). 
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Barring such questions which have been expressly made non-justiciable,48 all 
other provisions of the Constitution must be held to be justiciable. We 
wonder whether it is permissible to import into the Indian Constitution any 
thing like the doctrine of political questions. If that be so, we have to 
answer the second question in the affirmative. The author observes that "if 
one organ were to have the power to decide its own jurisdictional controversy 
with another, that organ would be no less than sovereign".47 It is submitted 
that the very power of judicial review vests in the court the power to settle 
such jurisdictional controversies. It is not the existence of the power but 
rather how such power is exercised that will determine whether that organ 
becomes sovereign. The power to decide the jurisdictional controversy was 
exercised by the Supreme Court in Shankari Prasad** and Sajjan Singh** cases. 
In those cases also the court adjudicated a jurisdictional dispute between itself 
and Parliament. So granting that the court is competent to settle the jurisdic
tional conflicts between itself and another organ of the government, we must 
find what are the limitations on the judicial power. That brings us to the 
third question of the author. The author argues that the limitation is dictat
ed by the fact that it is the Constitution that is supreme and not the court. 
This answer, however, it is submitted, eludes the difficult question. A court 
professing to interpret a constitution always swears by the supremacy of such 
constitution. The majority of the judges in Gohknath50 as well as Kesavanada 
Bharati51 said that it was the Constitution that was supreme. These decisions, 
however, made the Supreme Court supreme vis-a-vis the other representative 
and democratic institutions. The conflict in the opinion of this reviewer, is not 
between the legislature and the court. The proper limitation on judicial powei 
lies in an understanding of the relationship of these two institutions and 
their respective roles in democracy. 

The author makes valuable suggestions regarding the composition of th< 
Supreme Court. The American analogy, however, may not apply to Indij 
because the Indian Supreme Court, unlike the U. S. Supreme Court, is no 
a constitutional court alone, but is the highest court of appeal in civil anc 
criminal matters. That explains the predominance of the professional lawyer 
on the court. However, it is unfortunate that so far no jurist has beei 
appointed to the Supreme Court. 

46. For example, all the directive principles of state policy are non-justiciable. 
47. Tripathi at 90. 

48. Shankari Prasad v. Union of India, A. I. R. 1951 S. C. 458. 

49. Sajjan Singh v. State ofRajasthan, A.t.R. 1965 S.C. 845. 

50. Golah Nath v. State of Punjab, A. I. R, 1967 S. C. 3643. 

51. Kasavananda Bharati v, State of Kerala, A. I. R. 1973 S. C. 1461. 
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IV. LEGAL EDUCATION 

The author is apologetic about the inclusion of this article52 in the 
present volume because it "certainly has no pretence whatsoever to even re
motely spotlighting on 'constitutional interpretation'."52a It is submitted that 
the inclusion of this article is apt in view of the most intimate relation which 
legal education has with enlightened judicial approach to statutory interpreta
tion, much more so to constitutional interpretation. The function of legal 
education is not merely to provide lawers and judges but also to provide good 
legislators. 

The author has traced the developments in the United Kindom, United 
States, Canada and India. Legal education has been most advanced in the 
United States because there has been maximum awareness of the potentialities 
of law as an instrument of social control. In India, legal education until 
recently was totally neglected. 

Until recently law was not considered an academic discipline. It is 
worthwhile to note in this connection that the University Grants Commission, 
still does not recognise law colleges for giving financial assistance. Till recent
ly the Indian Council of Social Science Research did not recognise law as 
a social science and when it did, it did so grudgingly and with reservations. 
It is still a deep rooted feeling among lawyers that the law college training is 
only a formal requirement for entering the profession but that a real training 
for the profession is given only in the senior's chamber. It is only with the 
increasing contact of Indian legal scholars with American legal education 
that the shortcomings of Indian legal education were exposed. Yet, far too 
little is being done or has been done. Recent effort of the Bar Council of 
India to improve the quality of legal education under the leadership of its 
dynamic President Ram Jethmalani and the Legal Education Committee (of 
which the author of the book under review is also a member) raises a hope 
for the future. 

V. EDUCATIONAL PLANNING AND OMBUDSMAN 

These articles53 also raise important issues. The author rightly observes 
that the decision of the Supreme Court in the Gujarat University case54 

unnecessarily restricts the power of the states on education. He also points 

52. "In the Quest for Better Legal Education", Tripathi at 341. 
52a. Tripathi, preface at VIII. 
53. "Legislative Relations Between the Union and the States and Educational Plan

ning" in Tripathi at 153 and "Lokpal: The Proposed Indian Ombudsman" in Tripathi 
at 127. 

54. Gujarat University v. SriKrishan, A. I. R. 1963 S. C. 703. 
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out how in fact the centre can use various powers at its disposal to have uni
form standards of education. The article on ombudsman raises many questions 
regarding the suitability of ombudsman to India. 

In conclusion, this book contains good meat for legal scholarship and 
should find a place in the personal library of every student of Indian consti
tutional law. The book has been produced quite well, with meticulous care 
for every detail. 

S. i>. Sathe* 

*LL. M. (Poona), S. J. D. (Northwestern), Reader, Department of Law, University 
)f Bombay, Bombay-400 032, 
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Introduction 

         Freedom is one of the most pervasive elements of modern thought 

– both the popular consciousness and expert conceptualization of 

the human being, society and the world at large. Together with other 

fundamental tenets such as development and democracy, freedom 

is part and parcel of the big story of history called “modernity” which 

has dominated especially western thinking for the past 2-3 centuries. 

The end of the 20th century was a turning point not only in the formal 

calendar introducing a new millennium but also because of the “Collapse 

of Communism”, which followed the end of the Soviet Union and its 

allies in Eastern Europe, leaving behind the division of the world into 
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capitalist West, socialist East and the mixed South – China, Cuba and North 

Korea remaining pockets of socialism amid the mass of global capitalism. 

During the Cold War, freedom served as a central argument in the ideological 

warfare by the West against the East and partly also against the “Third World”. 

Now that this strategic employment of the idea of freedom has terminated, 

there is a need to take a fresh look at its substance and to liberate it from the 

ideological baggage accumulated in the past.

The challenge of deconstructing such a central element in our thinking 

– both everyday and academic – is naturally enormous and cannot be but 

touched upon in one article. Here we focus on press freedom – not freedom of 

speech at large – and we do so by singling out three well-known cases which 

highlight the misconceptions about freedom when applied to the media. The 

fi rst case takes us back to the classics of liberal thought, particularly to John 

Milton’s Areopagitica of 1644 and to John Stuart Mill’s On Liberty of 1859. 

Neither of them proves to be the source of the doctrine whereby there must 

be a free marketplace of ideas which itself ensures that truth will prevail. This 

doctrine was shaped only in the 20th century USA, fi rst in legal and political 

debates between the two World Wars and fi nally during the Cold War in the 

1950s. Hence it is a myth to take the concept of a free marketplace of ideas 

as part and parcel of original liberalism1. 

The two other cases relate to landmark documents of the international 

community which are typically misused to uphold a biased western view of 

press freedom: UNESCO’s Constitution of 1945 and the Universal Declaration 

of Human Rights of 1948. Moreover, we highlight the Millennium Declaration 

of 2000. All these documents introduce an idea of media freedom which is 

quite nuanced and far from the absolutist notion conventionally advocated 

especially by commercial media proprietors – namely that freedom in this 

fi eld means absence of State control, including legal regulation other than 

safeguards against censorship. International law does not support this notion 

of negative freedom; what is suggested instead is a notion of positive freedom 

whereby freedom is not an end product to be protected as such but a means 

to ensure other more general objectives such as peace and democracy.

This article aims to make a point with selected cases and does not 

intend to give a comprehensive presentation of the big issues involved. It is 

deliberately one-sided and may appear provocative to those believing in the 

myths in question2.
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Free marketplace of ideas and the legacy of liberalism

Fred Siebert summarizes his essay on the libertarian theory in Four 

Theories of the Press as follows: 

The libertarian theory of the function of the mass media in a 
democratic society has had a long and arduous history. This 
history has paralleled the development of democratic principles in 
government and free enterprise in economics. The theory itself can 
trace a respected lineage among the philosophers of ancient times, 
but it received its greatest impetus from the developments in Western 
Europe in the sixteenth and seventeenth centuries. From Milton to 
Holmes it has stressed the superiority of the principle of individual 
freedom and judgment and the axiom that truth when allowed free 
rein will emerge victorious from any encounter. Its slogans have 
been the “self-righting process” and the “free market place of ideas.” 
It has been an integral part of the great march of democracy which 
has resulted in the stupendous advancement of the well-being of 
humanity. It has been the guiding principle of western civilization 
for more than two hundred years. (SIEBERT, PETERSON & SCHRAMM, 
1956: 70)

This text, more than anything else, has fuelled the myth that the idea of a 

free marketplace of ideas with its mechanism of self-righting truth belongs to 

the core of liberalism, based on Milton and Mill. The Four Theories became a 

baseline for thinking about the media systems in the world as it fi lled a gap in 

textbooks on journalism and mass communication. However, its popularity 

did not correspond to its scholarly weight and its ideological basis was quite 

shaky, as shown by the critical assessment coming from its home base, the 

College of Communications at the University of Illinois at Champaign-Urbana 

(NERONE, 1995).

In point of fact, the doctrine of a free marketplace of ideas with a self-

righting truth cannot be found in the works of Milton and Mill. Neither of these 

classics of liberalism introduced the concept of marketplace of ideas, although 

both did advocate freedom of thought and speech without prior censorship. 

The following two sentences from Milton’s pamphlet Areopagitica are usually 

quoted as proof that he is the father of the concept of self-correcting truth:

And though all the winds of doctrine were let loose to play upon 
the earth, so Truth be in the fi eld, we do injuriously, by licensing 
and prohibiting, to misdoubt her strength. Let her and Falsehood 
grapple; who ever knew Truth put to the worse, in a free and open 
encounter? (ALTSCHULL, 1990: 40). 
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Actually Milton does not claim here that truth will automatically prevail; 

his point is to oppose the licensing and censorship of printing. He insisted 

that all kinds of views should be allowed to be brought to the public and 

allowed to clash without hindrance. His philosophical view would nowadays 

be called a maxim of pluralism, whereby we would not fi nd the truth without 

also encountering falsehood. Milton was passionately opposed to forbidding 

anything to be published, comparing censorship to murder: “he who destroys 

a good book, kills reason itself, kills the image of God”. In his main work 

Paradise Lost of 1667, Milton elaborated the struggle between truth and 

falsehood and made a fervent appeal to challenge offi  cial truths, including 

God’s commandments, with an invitation even to commit sins as a means 

to acquire knowledge and to achieve human growth and development. 

Accordingly, truth will not automatically prevail but must be cultivated in an 

active and radical process. This view is simply incompatible with the concept 

of self-righting truth. In short, Milton cannot be taken as an early advocate of 

market liberalism: “Call him radical, call him puritan, call him republican, but 

do not call him (neo)liberal.” (PETERS, 2005: 72)

The myth about Milton as a source of the doctrine of a free marketplace 

of ideas and self-righting truth began to emerge in the trial of Thomas Paine 

in absentia held in the late 18th century. Paine, author of The Rights of Man 

(1791) and activist in both the American and French revolutions, was accused 

in Britain of inciting revolution in his native country, whose elite was furious 

about the revolutionary ideas. Paine’s defense lawyer, Thomas Erskine, used 

Milton’s Areopagitica to prove that no good government needed to be afraid 

of open discussion and in his argumentation Erskine twisted Milton’s point 

into the concept of self-righting truth. This argument availed nothing in 

the proceedings against Paine but it brought about an erroneous version of 

Milton’s thinking. (KEANE, 1991) 

John Stuart Mill, who had minutely scrutinized what Milton had written 

two centuries earlier, shared the position about the free encounter of ideas 

and the inadmissibility of censorship. His On Liberty is a fi ne elaboration of 

the same theme but it does not include anything about markets, let alone 

about a free marketplace of ideas. The rest of Mill’s production is likewise 

void in this respect. For a liberal he was far from dogmatic about the role 

of the State, considering that state intervention may well be necessary in 

ensuring social justice and other higher values. Also, freedom of opinion and 

its expression was not for Mill an end in itself; he viewed it as “the necessity 

for the mental well-being of mankind (on which all their other well-being 

depends)”, as he expressed the ultimate objective in his summary of the 

grounds for pursuing this freedom.



BRAZILIAN  JOURNALISM  RESEARCH  -  Volume 3 - Number 1 - Semester 1 - 2007 19

MYTHS ABOUT PRESS FREEDOM

As to the concept of self-righting truth, Mill actually held a contrary view, 

whereby it was quite possible that truth failed to prevail in a free encounter 

and falsehood became a dominant public opinion. In On Liberty he dismissed 

the concept of self-righting truth as a “pleasant falsehood”. Later Mill had 

a bitter personal experience of how falsehood may prevail: with his wife, 

Harriet Taylor-Mill, he fought for women’s emancipation but failed to gain 

broader support and even became an object of ridicule, fi nally losing his seat 

in Parliament. 

Consequently, it is a myth that the standard justifi cation for press freedom 

based on the doctrine of free marketplace of ideas comes from the classics 

of liberalism. Milton and Mill do not provide direct support for contemporary 

neo-liberalism and cannot be taken as the basis for a libertarian theory of the 

press. The legacy of original liberalism represents rather social democracy 

and corresponds to a social responsibility theory of the press proposed by 

the Hutchins Commission in the USA in 1947. The concept of freedom in the 

original liberal philosophy was positive rather than negative: freedom for 

something, not freedom from something.

Where, then, are the roots of the doctrine of free marketplace of ideas, 

apart from the trial of Thomas Paine in the 1790s?  An often quoted source 

in the literature is the proceedings in 1919 against Russian emigrants in New 

York, accused of distributing anti-American leafl ets (supporting the socialist 

revolution of 1917). In this process Judge Oliver Wendell Holmes referred to 

“free trade in ideas – that the best test of truth is the power of the thought 

to get itself accepted in the competition of the market” (PETERS, 2004: 71). 

However, as John Durham Peters points out, this is not literally speaking the 

doctrine and slogan of a free marketplace of ideas. 

Peters (2004) traces the fi rst uses of the phrase “free marketplace of 

ideas” to the pages of The New York Times in the routine political discourse of 

the 1930s, but a more profound occurrence before the 1948 Congressional 

election campaign comes from an unusual quarter: the Communist Party 

of the USA, which wanted to campaign “in a free marketplace of ideas”. 

Obviously American leftists employed the slogan as a defense against rising 

anticommunism. However, Peters (2004: 72-79) shows that the context of 

the Cold War soon turned around the political sponsorship of the slogan and 

that already in 1953 The New York Times used it as an argument against the 

Eastern European countries which had censorship to prevent the emergence 

of a free marketplace of ideas.

It was in this intellectual and political climate that the doctrine became 

ingrained in the libertarian theory of the Four Theories of the Press. 

Accordingly, it is correct to say, as suggested by Nerone (1995), that this 
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theoretical construct is built on an ideological Cold War foundation and that 

it has little in common with the legacy of original liberalism.

Free fl ow of information and the constitution of UNESCO

UNESCO presents itself typically as a defender of freedom – not the least 

press freedom. Its website (http://www.unesco.org/) introduces the relevant 

sector as follows: 

The Communication and Information Sector (CI) was established 
in its present form in 1990. Its programs are rooted in UNESCO’s 
Constitution, which requires the Organization to promote “free fl ow 
of ideas by word and image”… 

Let us read carefully what UNESCO’s Constitution says about the 

promotion of “free fl ow of information by word and image”:

1. The purpose of the Organization is to contribute to peace and 
security by promoting collaboration among the nations through 
education, science and culture in order to further universal respect for 
justice, for the rule of law and for the human rights and fundamental 
freedoms which are affi  rmed for the peoples of the world, without 
distinction of race, sex, language or religion, by the Charter of the 
United Nations.

2.To realize this purpose the Organization will:

         a) Collaborate in the work of advancing the mutual knowledge 
and understanding of peoples, through all means of mass 
communication and to that end recommend such international 
agreements as may be necessary to promote the free fl ow of ideas 
by word and image;

Here the free fl ow of ideas is supposed to serve the mutual knowledge 

and understanding of peoples (Article 2(a)), which in turn is subjected to the 

overriding purpose of contributing to peace and security (Article 1). Thus 

UNESCO’s constitutional mission is not to promote the free fl ow as such – as 

a simple and isolated aspect – but to do it for the purpose of advancing 

the mutual knowledge and understanding of peoples for the higher cause of 

peace and security. Moreover, Article 2 (a) specifi es that UNESCO’s promotion 

of the free fl ow should take place by means of collaboration and through 

international agreements. It is also noteworthy that Article 1 determines 

UNESCO’s overall mandate to further universal respect for justice, for the rule 

of law and for human rights and fundamental freedoms as affi  rmed by the 

UN Charter.
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The conceptual structure of the constitutional stipulation is quite clear, 

with the mandate to promote free fl ow placed on the third level below (1) 

peace and security and (2) mutual knowledge and understanding of peoples. 

The reference to human rights and fundamental freedoms in Article 1 does 

not provide an unconditional license for free fl ow but rather ties UNESCO’s 

mandate to the general principles of international law as laid down in the UN 

Charter. In fact, here we have a textbook example of the notion of positive 

freedom – free fl ow serving other objectives (freedom for) instead of being 

an end in itself as the notion of negative freedom is understood (freedom 

from).

Reading UNESCO’s contemporary presentations of itself in the CI sector 

(such as the one above) leads one to wonder whether the Constitution has 

been forgotten since 1990 – the end of the Cold War. To put it more bluntly, 

UNESCO seems to have departed from its legitimate constitutional mandate 

by elevating freedom of information as a top priority with a self-serving 

objective. For example, under the theme Freedom of Expression the text 

reads: “UNESCO promotes freedom of expression and freedom of the press 

as a basic human right…” Here and elsewhere “press” has appeared as the 

subject of freedom – without it being mentioned anywhere in the Constitution 

or other sources of international law (more on this in the next case).

To be fair to the current actors at UNESCO, one should note that the web 

page “About the CI Sector” has this subtitle: “Empowering people through 

the free fl ow of ideas by word and image, and by access to information and 

knowledge.” Here free fl ow is at least tied to people and their emancipation, 

but the main constitutional points of peace and security as well as mutual 

knowledge and understanding of peoples are conspicuously absent from 

practically all presentations and programs. Of course the blame lies not only 

with the Secretariat headed by the Director-General but ultimately with the 

Member States with whose blessing the organization operates.

It is not diffi  cult to fi nd an explanation for UNESCO’s departure from its 

constitutional line. It wanted to get rid of its reputation as a fellow traveler 

of the socialist and authoritarian regimes which had developed in the West 

along with the anti-imperialist drive in the 1970s and which had given rise to 

such concepts as New World Information and Communication Order (NWICO, 

known in the Latin languages by the acronym NOMIC). By adopting freedom 

as a leading theme especially in the media fi eld, UNESCO draws a line at the 

world before 1990 – with its division into three worlds, including the socialist 

bloc of the East and the Non-Aligned Movement of the South. Entering a 

new millennium, UNESCO presents itself as freed from the burdens of the 

past. Psychologically this may be understandable as treatment of a trauma, 
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but it is fatally wrong in terms of UNESCO’s constitutional status and role in 

international politics. By wrapping its IC sector in a freedom banner, UNESCO 

has dissociated itself from its basic mandate and supported the myth that 

its mission is unconditional free fl ow. To use an old metaphor: the baby has 

been thrown out with the bath water.

In order to understand what has happened at UNESCO, one needs to 

recall the history of the anti-imperialist drive of the 1970s (NORDENSTRENG 

1984; 1999)3. It was part and parcel of a more fundamental development 

in the global arena with landmarks such as the UN resolutions on a New 

International Economic Order and equating Zionism with racism. During this 

radical period in international politics, UNESCO made history by producing the 

Mass Media Declaration, the MacBride Report and setting up the International 

Program for the Development of Communication (IPDC). It is remarkable 

that all this was done by diplomatic consensus, although the “great media 

debate” in the 1970s went through three war-like stages of (1) decolonization 

off ensive, (2) western counterattack, and (3) truce (NORDENSTRENG, 2005: 

45). 

What followed after these stages is crucial for understanding UNESCO’s 

traumatic relationship to freedom of information:

However, the balance of global forces changed drastically soon after 
the MacBride Report was issued. Ronald Reagan’s advent as President 
in early 1981 turned the USA from multilateralism to a unilateral 
employment of power politics, with a relative weakening of the 
USSR and the Non-Aligned Movement. The truce of the 1970s was 
followed by a new Western off ensive in the 1980s. At this stage all 
the elements of compromise which were earlier regarded as valuable 
and honorable went suddenly out of fashion and even turned into 
liability risks. Thus M’Bow lost his job and NWICO became a taboo 
at UNESCO.

In a broader context of Western politics, UNESCO was regarded as 
a burden, whereby the Reagan administration decided that the USA 
would leave the Organization, followed by Thatcher’s UK. Here it is 
important to realize that the American and British departures from 
UNESCO were not caused primarily by NWICO, MacBride or M’Bow but 
that the true reason was a strategic shift away from multilateralism 
– a warning to the international community that leading Western 
powers would not be outvoted by the majority of the world’s nations. 
As expressed by a former Assistant Secretary of State in the Carter 
administration, “UNESCO was the Grenada of the United Nations” 
– a relatively small target to demonstrate what could be done on a 
larger scale if the interests of the big power were not respected.
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In this light, UNESCO’s record after M’Bow – both in communication 
and other sectors – is far from honorable. The Organization not only 
stopped following the strategic line of the South and the East but 
it did its utmost to appeal to the West – not the least to the non-
member state USA – for example by attempting to censor a book 
exposing UNESCO’s U-turn in media policy (Preston & al. 1989). Part 
of this culture of the 1980s was the fact that MacBride Report, like 
NWICO, was regarded as politically incorrect. (NORDENSTRENG, 
2005: 46)

Another quote from the author’s earlier publication illuminates the role of 

the State regarding freedom of information:

At the height of the NWICO battles in the 1980s, the coalition 
dominated by U.S. press proprietors and led by the World Press 
Freedom Committee (WPFC) engineered “The Declaration of Talloires,” 
which advocated the U.S. First Amendment notion of media freedom 
and attacked the NWICO for ostensibly advocating State control of 
the media. This call by the self-proclaimed voice of the “independent 
news media” was endorsed by a letter from President Ronald Reagan, 
the highest representative of the U.S. State (Nordenstreng 1999: 
257). The Talloires group went around proudly quoting the letter, 
without seeing the paradox: the State actively advocating a denial of 
State involvement in the media.

The ideological struggles around NWICO exposed the central role 
that the concept of the State occupies in media policies, both 
national and international. Given the libertarian bias held even by 
many leftist media intellectuals, it was relatively easy to construct 
the big lie that NWICO promoted State control (such as licensing of 
journalists). A demonized notion of the State traveled so well that 
many professional and academic experts failed to see that while 
opposing State control and supporting media freedom they were 
in fact subscribing to a corporate initiative, conspicuously directed 
against democratic interests. 

True, the situation was quite complicated in the international arena, 
with the Soviet-led socialist countries as well as several less democratic 
Third World countries supporting the NWICO. Later, when Eastern 
European countries became fellow travelers of Western powers, the 
balance also shifted at UNESCO, which switched from advocating to 
opposing NWICO. This reversal reveals another paradox: The United 
States had left UNESCO, citing among other reasons its displeasure 
with NWICO as an instrument of State control of the media, while in 
the post-NWICO period the United States, formally a non-member, 
gained signifi cant infl uence over UNESCO’s liberal media policies, 
mainly through the surrogate body WPFC. (NORDENSTRENG, 2001: 
159)
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In a still broader historical context, UNESCO’s current approach to the 

free fl ow of information means a return to what Americans had been trying to 

push onto its agenda since its foundation in 1945 and which largely fi gured 

in its communication policies in the 1950s and 1960s – regardless of what 

the Constitution said. As Herbert Schiller (1976) has shown, the American 

doctrine of free fl ow of information has an ironic prehistory between the 

two World Wars when the Associated Press (AP) used it as an argument in 

encroaching upon the territories of the British and French news agencies 

Reuters and Havas (COOPER, 1942). Referring to American expansionism, the 

British Economist noted that Kent Cooper, the executive manager of AP, “like 

most big business executives, experiences a peculiar moral glow in fi nding 

that his idea of freedom coincides with his commercial advantage” (SCHILLER, 

1976: 29). In the early 1940s the American Society of Newspaper Editors 

proposed to the U.S. Congress that it support “world freedom of information 

and unrestricted communications of news throughout the world” (Ibid.: 31). 

This lobbying was successful to the point that John Foster Dulles, one of the 

chief architects of the American Cold War policy after 1945, declared: “If I 

were to be granted one point in foreign policy and no other, I would make it 

the free fl ow of information” (Ibid.: 30).

Despite initial hesitancy among the European allies, the doctrine of free 

fl ow of information became indeed a central element in the common Western 

arsenal of the Cold War. It found its way also to UNESCO, although as shown 

by Joseph Mehan (1981), the Americans did not succeed in totally turning 

the Organization into an instrument of the Cold War (NORDENSTRENG, 1984: 

6-7). A muted but still noticeable line in keeping with the Western free fl ow 

doctrine continued until the 1970s, when it was challenged by what was 

characterized above as an anti-imperialist drive. Schiller wrote his disarming 

historical review at this time in the middle of the 1970s, suggesting that the 

American hegemony was on the decline, giving a way to a more balanced 

notion of free fl ow whereby the developing world would also have its fair 

share. Today we can say that Schiller was wrong and American domination 

is back again. 

The lesson from this history is, fi rstly, that free fl ow of information has 

never been a neutral and ecumenical concept but rather a tactical argument 

in socio-economic and ideological struggles. Secondly, the constitutional 

mission of UNESCO, based on a text drafted in the idealistic spirit towards 

the end of World War II, was contradictory to the free fl ow doctrine created 

in the USA and turned into a Cold War instrument. Thirdly, by following the 

free fl ow doctrine, UNESCO deviated from its constitutional mission until 

the 1970s when the Mass Media Declaration, the MacBride Commission and 
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NWICO brought it back on track. As we know, this turn back to basics was 

only short-lived and was derailed by political shifts in the world. 

In any case we may say with just a little exaggeration that in the media 

fi eld UNESCO has never been closer to its constitutional mission than during 

the 1970s. After all, the concept of NWICO is more compatible with UNESCO’s 

Constitution than is the free fl ow doctrine. 

While these are important lessons, there is no need to set up a Truth 

Commission to examine the past. Today we can take a fresh look at the 

future provided by the World Summit on Information in the Information 

Society (PADOVANI & NORDENSTRENG, 2005).

Press freedom and the universal declaration of human rights

While the preceding two cases took us on lengthy historical excursions, 

the present one is fairly simple and straightforward: the subject of human 

rights and fundamental freedoms is not an institution called the press or the 

media but an individual human being. Therefore the phrase “freedom of the 

press” is misleading as it includes an elusive idea that the privilege of human 

rights is extended to the media, its owners and managers, rather than to the 

people for expressing their voice through the media.

Let us again read carefully the famous Article 19 of the Universal 

Declaration of Human Rights:

Everyone has the right to freedom of opinion and expression; this 
right includes freedom to hold opinions without interference and to 
seek, receive and impart information and ideas through any media 
and regardless of frontiers.

The subject of the right here is “everyone” in the sense of “all human 

beings” (phrase is used in Article 1). Beyond everyone appears only “a social 

and international order in which the rights and freedoms set forth in this 

Declaration can be fully realized”, as stipulated in Article 28 (introducing 

the concept of “international order”, which later in the NWICO debate was 

rejected by the western press freedom advocates). Nothing in Article 19 

suggests that the institution of the press has any ownership right to this 

freedom. And the word “media” appears as an open means for the use of 

“everyone” to seek, receive and impart information and ideas. 

In fact, Article 19 stipulates that the media should be in the service, if 

not the ownership, of the people. It is a myth that the press and the media 

themselves enjoy protection of human rights and fundamental freedoms. In 

this respect some human rights lobbies, including that bearing the name of 
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Article 19, have pursued doubtful policies in favor of media proprietors and 

against individual people.

Pedantically speaking, Article 19 introduces the right of “freedom 

of opinion and expression” – not “freedom of information” or “free fl ow 

of information”, let alone “press freedom”. Moreover, it is important to 

remember that the Universal Declaration of 1948 does not constitute proper 

international law; this is established only by the International Covenant on 

Civil and Political Rights, adopted 18 years later. And that document adds to 

the defi nition of the Declaration’s Article 19 the provision that the exercise 

of this right “carries with it special duties and responsibilities” and may be 

subject to certain restrictions under specifi c circumstances to be provided 

by law. 

Accordingly, the legal form of what is referred to as “press freedom” 

includes a concept of freedom which is far from the unconditional license to 

do anything, as is typically suggested by media proprietors and also many 

journalists. As in the preceding two cases, the concept of freedom under 

human rights turns out to be quite qualifi ed and leads us to be wary of the 

conventional myth.

All this is an old lesson which, however, has largely been forgotten. It 

is important to relearn this lesson, with teaching materials such as those 

provided by Nordenstreng and Schiller in 1979 (Part 3 with chapters by Eek, 

Gross and Whitton), Nordenstreng in 1984 (Part 2 on international law and 

the mass media) and Hamelink in 1994. Moreover, here is a challenge for 

journalism educators to prepare an easy-to-read and up-to-date presentation 

of the true idea of freedom within the context of international law and 

politics4. 

Media freedom and the millennium declaration

A largely overlooked paragraph in the Millennium Declaration of 

September 18, 2000, under “V. Human rights, democracy and good 

governance” resolves:

To ensure the freedom of the media to perform their essential role 
and the right of the public to have access to information.

Here fi nally we have an authoritative document of the international 

community – although only a Declaration, not a text of proper international 

law – which speaks literally about the freedom of the media. But how? It is 

not an abstract freedom granted to the media but a call or even an obligation 



BRAZILIAN  JOURNALISM  RESEARCH  -  Volume 3 - Number 1 - Semester 1 - 2007 27

MYTHS ABOUT PRESS FREEDOM

to perform a certain role in society and to assist people to gain access to 

information. Once more, it is a concept of positive freedom to perform a 

certain role – not a negative freedom from restraint to do whatever the media 

may want to do. The parameters for the “essential role” are not specifi ed, 

but the Millennium Declaration leaves little doubt about what is meant under 

the preceding four chapters “Values and principles”, “Peace, security and 

disarmament”, “Development and poverty eradication”, and “Protecting our 

common environment”.

Consequently, we can trace a centuries-long historical line from the early 

modern age to the post-modern world, with a surprisingly coherent idea of 

freedom of information. In this context, liberalism is not a partisan ideology 

hijacked by U.S. diplomacy but a balanced philosophy which is far from 

outdated. And despite political turns at UNESCO, the idealism written into its 

Constitution is far from a dead letter. Although the new millennium faces ever 

greater problems in the world, there is still cause for optimism.

Conclusion

The myths covered in this article suggest that freedom applied to the media 

is a highly problematic concept. Moreover, it is a conspicuously ideological 

concept – especially when understood to be simple and apolitical. 

While the exposure of the myths above has been somewhat polemic and 

one-sided, it does not suggest that the idea of freedom – in general or applied 

to the media – should be undermined or subjected to dogmatic doubt. On the 

contrary, freedom of thought, of expression and of the media is cherished as 

a vital element in the lives of individuals as well as societies. Yet, the concept 

of freedom should not be elevated beyond critical assessment and debate, as 

often is done, especially by press freedom advocates, who tend to mystify the 

notion of freedom and stigmatize others questioning the absolutist nature of 

(press) freedom5.  

It is precisely because of its great value that freedom should not be 

allowed to degenerate into an ideological instrument, as has too often been 

the case. The very phrase “press freedom” serves as a warning example.

In order to disprove the old myths and to avoid the emergence of new 

ones, it is important that freedom, and the lack of it, remain in constant 

debate – not only as a reality but also as an idea, in the spirit of Milton and 

Mill.
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NOTES

1  This case is based on a doctoral dissertation on John Stuart Mill and 
his relation to the libertarian theory of the press just completed by 
Jorma Mäntylä at the University of Tampere. It is published in Finnish; 
a summarizing article in English is in preparation.

2  No doubt some of these true believers from the Cold War era refer 
to my past as President of IOJ, which included the national unions of 
journalists from the USSR and other socialist countries (but also most 
developing countries including Brazil’s FENAJ). I have indeed made 
this point about liberty consistently since the 1970s and at that time 
of East-West confrontation the western advocates of press freedom 
used to argue that as head of that “Communist World Organization” 
I was only trying to attack western values in defense of the system 
which was allegedly not free. In this respect I was placed in the same 
basket with Armand Mattelart, Herbert Schiller and other “useful 
fools” (Lenin’s phrase for progressive friends in the West). This cheap 
argument no longer applies in the contemporary world and the fi eld 

is now open for a more frank and serious intellectual encounter.

3  A small but still signifi cant chapter in this history was the study 
on television program structures around the world and the import 
and export fl ows related to them. Initiated by me when I was still 
head of research at the Finnish Broadcasting Company in 1970-71 
and carried out together with my research assistant, Tapio Varis, 
in 1971-73, it was supported by UNESCO, which commissioned 
my new base at the University of Tampere to hold a symposium 
in May 1973 to discuss the results of the study. The symposium 
was addressed by Finland’s then President, Urho Kekkonen, who 
criticized the western notion of (anti-Communist) freedom and who 
used the term “information imperialism” in referring to the imbalance 
of media fl ows in the world. This speech as well as the summary 
results of the study and symposium were published by UNESCO in 
several languages as an issue which became a bestseller in its series 
Reports and Papers in Mass Communication (NORDENSTRENG and 
VARIS, 1974). What began as a small and technical study grew into a 

classic in the “great media debate”.

4  Of course this should have been done long ago by UNESCO. However, 
its activity relating to the media and journalism has systematically 
avoided putting on its agenda matters of principle such as freedom, 
and it has rather affi  rmatively followed the political trends of the 
day. A new platform also for this challenge will be provided by the 
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fi rst World Journalism Education Congress in Singapore in June 2007 

(http://www.amic-wjec.org/).

5  The latest confrontation in this regard developed around the 
cartoons of the Prophet Mohammed published in Denmark. An 
international study of this case was carried out at the University 
of Tampere, including 14 national reviews of the way freedom of 
speech was understood in professional and journalistic debates 
(KUNELIUS & al., 2007). In a Finnish debate stimulated by this study, 
its main researcher, Professor Kunelius, has been attacked by several 
journalists after he used the term “fundamentalist” to characterize 
an extreme libertarian view (one in a typology of four) whereby the 
publishing of the cartoons can under no circumstances be denied on 
grounds of principle. Kunelius pointed out that such a fundamentalist 
version of freedom places itself beyond refl ection and thus turns 
against the idea of liberty as an open and tolerant approach. His 
opponents on their part accuse him and his fellow researchers of 
condoning censorship. Obviously the same kind of debate – or a 
dialogue of the deaf – takes place also elsewhere with stimuli such 

as the Danish cartoons. 
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R v Shipley (1784)  

The Dean of St Asaph’s Case  

Kevin Crosby 

 

In 1784, William Shipley, the son of St Asaph’s radical bishop Jonathan Shipley, and himself the Dean 

of St Asaph,1 was prosecuted for republishing a controversial political pamphlet.2 William Jones, the 

pamphlet’s author and a recently appointed colonial judge, was surprised to find a prosecution for the 

publication of an abstract work of political philosophy was even possible.3 The Treasury refused to pay 

the costs of the prosecution.4 While an English jury was eventually persuaded to convict Shipley ‘of 

publishing’ the pamphlet, he was subsequently discharged by the judges of The King’s Bench, owing 

to the fact that under the prevailing doctrine of seditious libel a guilty verdict was understood as a de 

facto special verdict, leaving legal questions (including whether a particular pamphlet was actually 

seditious) to a later judicial determination.5 This case is primarily famous because of the challenge it 

posed to this established doctrine, highlighting the fact this strange form of verdict was, in Lobban’s 

words, an ‘unworkable stretching of the law’.6 It ultimately led to the passage in 1792 of legislation 

condemning the practice as contrary to the common law.7 And it is not only modern commentators 

who have considered Shipley’s trial to be a landmark case in the criminal law. Two decades after it 

was decided, the Whig Edinburgh Review, praising Thomas Erskine’s defence of Shipley as ‘by far the 

                                                           

 
 I am grateful to Arlie Loughnan and Colin Murray for comments on earlier drafts of this chapter. I am also 
grateful for the helpful feedback I received from the other contributors to this volume at the ‘Landmark Cases 
in Criminal Law’ workshop at the University of Cambridge, as well as the helpful comments from the editors of 
this volume on an earlier draft of this chapter.  
1 See e.g. N Sykes, Church and State in England in the Eighteenth Century (Cambridge, CUP, 1934) 52, 64, 341. 
2 R v Shipley (1784) 21 St Tr 847. Throughout this chapter, I shall primarily rely upon the report in the State Trials, 
rather than Douglas’ report (R v Shipley (1784) 4 Doug KB 73; 99 ER 774), due to the detail in the State Trials 
account. 
3 J Oldham, English Common Law in the Age of Mansfield (Chapel Hill, University of North Carolina Press, 2004) 
228 n 80. 
4 Erskine used this as a way of arguing at Shipley’s trial that the publication was not seditious, as the government 
had no desire to have Shipley prosecuted: R v Shipley (1784) 21 St Tr 847,901-902. The Treasury may have felt 
that Shipley’s high-status prosecutor – the outgoing Prime Minister’s brother – could afford the expense. Shipley 
himself hinted at this possibility when addressing Lord Kenyon at the Denbigh assizes: R v Shipley (1784) 21 St 
Tr 847, 874 (see King on the strong inverse correlation between the social status of a prosecutor and their receipt 
of expenses in property crimes: P King, Crime, Justice and Discretion in England 1740-1820 (Oxford, OUP, 2000) 
47-52).  
5 See generally J Fitzjames Stephen, A History of the Criminal Law of England, vol 2 (London, Macmillan, 1883) 
298-395, explicitly taking Mansfield’s account of the law’s development in Shipley ‘as my guide’: ibid 316;  and 
P Hamburger, ‘The Development of the Law of Seditious Libel and the Control of the Press’ (1985) 37 Stanford 
Law Review 661;  
6 Michael Lobban, ‘From Seditious Libel to Unlawful Assembly: Peterloo and the changing face of political crime 
c1770-1820’ (1990) 10 Oxford Journal of Legal Studies 307, 317. 
7 Libel Act 1792, 32 Geo 3, c 60; subsequently repealed by the Coroners and Justice Act 2009, sch 23, pt 2. 
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most learned commentary on that inestimable mode of trial, which is anywhere to be found’, argued 

that the Act of 1792 was ‘merely declaratory of the principles, which were laid down in this argument 

with unrivalled clearness’.8 

Shipley’s trial is a ‘landmark case’ in its exploration of the relationship between judge and jury 

implicit in the general verdict. The Court of Appeal has, in recent years, repeatedly held that the 

alternative to a general verdict – a ‘special’ verdict, setting out the facts and leaving all legal questions 

to a subsequent judicial determination – should only be used in criminal cases very rarely;9 but the 

European Court of Human Rights has held that a general verdict will only be acceptable if the jury’s 

understanding of the law can be clearly inferred from other elements of the trial, including the details 

of the indictment and the directions the jurors received from the Bench.10 R v Shipley grapples with 

similar questions, with defence counsel Thomas Erskine arguing at length that criminal trial juries have 

a constitutional right to deliver general verdicts, and Lord Mansfield insisting that the general verdict’s 

opaqueness is contrary to the rule of law. Erskine’s argument ran contrary to the settled eighteenth-

century law of seditious libel but, while Mansfield ruled against him, Erskine’s speech at The King’s 

Bench is widely understood to have led to the passage of the Libel Act 1792, securing the jury’s right 

to deliver a general verdict in all such cases. This case, while going against the jury’s supposed right, is 

therefore of central importance to our understanding of the general verdict. 

 

I. The Background to Shipley’s Trial 

 

                                                           

 
8 ‘Review: The Speeches of the Honourable Thomas Erskine (now Lord Erskine), when at the Bar, on Subjects 
connected with the Liberty of the Press, and against Constructive Treasons’, (1810) 16 Edinburgh Review 102, 
104-105. See also Norgate’s ‘Preface to the Second edition’ in W Jones, The Principles of Government in a 
Dialogue Between a Gentleman and a Farmer (TS Norgate ed 2nd edn, London, 1797). 
9 See, e.g., R v Hopkinson [2013] EWCA Crim 795; [2014] 1 Cr App R 3. The major exception is the verdict of not 
guilty by reason of insanity, on which see A Loughnan, Manifest Madness: mental incapacity in criminal law 
(Oxford, OUP, 2012) particularly at 165-167, and her discussion of R v M’Naghton (1843) X Clark & Finnelly 200; 
8 ER 718 in this volume. The courts have sometimes been keen to treat general verdicts as a kind of ‘black box’ 
for concealing legal uncertainty, as in DPP v Shaw [1962] AC 220 (HL), discussed by Henry Mares in this volume. 
10 Taxquet v Belgium (2012) 54 EHRR 26. See generally P Roberts, ‘Does Article 6 of the European Convention on 
Human Rights Require Reasoned Verdicts in Criminal Trials?’ (2011) 11 Human Rights Law Review 213; and M 
Coen, ‘“With Cat-Like Tread”: jury trial and the European Court of Human Rights’ (2014) 14 Human Rights Law 
Review 107. The English Court of Appeal swiftly ruled, in R v Ali [2011] EWCA Crim 1011, that Taxquet simply 
required general verdicts to be preceded by proper directions from the trial judge; see also R v Lawless [2011] 
EWCA Crim 59, (2011) 175 JP 93. And in Judge v United Kingdom (2011) 52 EHRR SE17, the ECHR ruled that the 
broadly comparable Scottish system was Convention-compliant. 
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Shipley was prosecuted for publishing a dialogue between a Gentleman and a Farmer,11 in which the 

Gentleman insisted ‘that every state or nation was only a great club’.12 In other words, the gentleman 

sought to analogise government to a mutual insurance scheme of working men. Such schemes were 

well known at the time as an alternative to the support offered by the local church-state hybrid of the 

parish,13 and a decade later a social campaigner felt able to praise them as demonstrating ‘one great 

and fundamental truth, of infinite national importance; viz. that, with very few exceptions, the people, 

in general of all characters, and under all circumstances, with good management, are perfectly 

competent to their own maintenance’.14 One consequence of this analogy was that the Gentleman 

was able to persuade the Farmer that a nation’s laws, just like the rule governing the local scheme, 

must all be made by mutual consent;15 that political representation must be open to all men not reliant 

on parish relief;16 and that tyrants may be removed by force.17 Membership of such clubs was limited, 

however, by the informal requirement for members to have income to spare, and by the formal 

requirement imposed by some societies that members must be drawn from a particular cultural or 

professional class.18 We can also see echoes of this set of qualifications in the Gentleman’s argument 

that political representation is no concern of those reliant on parish relief. The “Farmer”, then, should 

probably be understood as a member of the public, rather than a penniless revolutionary – what 

contemporaries would have described as a member of a democratic ‘mob’.19 The Gentleman 

concluded by convincingthis implicitly middles-class Farmer that the best way to protect against future 

tyranny was for gentlemen to provide their farmers with firearms, and for the farmers to ‘spend an 

hour every morning … in learning to prime and load expeditiously, and to fire and charge with bayonet 

firmly and regularly.’20  

                                                           

 
11 Shipley’s edition, under the title The Principles of Government, in a Dialogue between a Gentleman and a 
Farmer, was reprinted as an appendix to M Dawes, England’s Alarm! On the prevailing doctrine of libels, as laid 
down by the Earl of Mansfield (London, John Stockdale, 1785). The original pamphlet had a slightly different 
title: [W Jones], The Principles of Government, in a Dialogue between a Scholar and a Peasant (Society for 
Constitutional Information, 1782). 
12 R v Shipley (1784) 21 St Tr 847,895. 
13 See D Eastwood, Government and Community in the English Provinces, 1700-1870 (Basingstoke, Macmillan, 
1997) 40-41; and PHJH Gosden, Self-Help: voluntary associations in nineteenth-century Britain (London, BT 
Batsford, 1973) 1-10. 
14 FM Eden, The State of the Poor, vol 1 (London, 1797) xxiv. 
15 ibid 896. 
16 ibid 896. 
17 ibid 897-898. 
18 Gosden notes, for example, that it was not until the 1850s that agricultural labourers seem to have joined the 
affiliated orders (i.e. larger societies organised on a federal, rather than purely local, basis) in large numbers: 
PHJH Godsen, The Friendly Societies in England 1815-1875 (Manchester, Manchester UP, 1961) 81. 
19 On the difference between the ‘public’ and the ‘mob’, see H and S Burrows, ‘Introduction’ in H Barker and S 
Burrows, Press, Politics and the Public Sphere in Europe and North America 1760-1820 (Cambridge, CUP, 2002); 
and H Barker, ‘England, c.1760-1815’ in ibid. 
20 ibid 898. 
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The pamphlet had not been written by the Dean, but was instead the work of his brother-in-

law, the then barrister and philologist William Jones.21 Shipley felt the pamphlet deserved a wide 

readership, and secured the consent of ‘a committee of gentlemen of Flintshire … associated for the 

object of reform’22 to have the pamphlet republished. In a short preface, Shipley argued that given 

Jones’ work had been ‘publicly branded with the most injurious epithets … the sure way to vindicate 

this little tract from so unjust a character, will be as publicly to produce it’.23 Unfortunately for Shipley, 

one of the more consistent features of the doctrine of seditious libel was a policing of public discourse: 

in de Libellis Famosis, for example, Coke had analogised libels to vigilantism publicly subverting the 

authority of those occupying governmental offices;24 and in 1688, in the famous Case of the Seven 

Bishops, the bishops were prosecuted not so much for disagreeing privately with the king as for the 

reputational damage caused by the public airing of their grievances.25 By the early eighteenth century, 

Holt CJ had expanded the doctrine so that it no longer simply protected the king and particular officers 

from public criticism, but also protected Government itself, with Holt holding that ‘[i]f men should not 

be called to account for possessing the people with an ill opinion of Government, no Government can 

exist.’26 Shipley sought to defend his republication of Jones’ pamphlet through an early version of the 

‘marketplace of ideas’ argument but the problem for Shipley was precisely that he ‘had chosen to give 

it a wider airing by exposing it to the poorer reader’.27 And it was thiswhich seems to have prompted 

local elites to pursue a prosecution.28 

 Social historians have noted the growing significance of written, as opposed to purely oral, 

libels at this time. Shoemaker argues that an eighteenth-century decline in public insult stemmed from 

a growing sense that the community no longer had a legitimate role in the enforcement of a single 

monolithic morality; and that the decline in prosecutions for oral slander was connected to a feeling 

that such slanders were usually committed in the heat of the moment and, therefore, lacked intent. 

                                                           

 
21 Jones had married Shipley’s sister Anna Maria in 1783: MJ Franklin, ‘Jones, Sir William (1746-1794)’ in Oxford 
Dictionary of National Biography: online edition (OUP 2011) www.oxforddnb.com/view/article/15105. For a 
sense of the breadth of Jones’ work, see SS Pachori (ed), Sir William Jones: a reader (Oxford, OUP, 1993). On the 
relationship between Jones’ political thought, the pamphlet, and Shipley’s trial, see DJ Ibbetson, ‘Sir William 
Jones (1746-1794)’ (2001) 7 Transactions of the Honourable Society of Cymmrodorion 66, 71-74. 
22 ‘Speech of the Honourable Thomas Erskine, at Shrewsbury, August the Sixth, AD 1784, for the Reverend 
William Davis Shipley, Dean of St Asaph, on his Trial for Publishing a Seditious Libel’ in JL High (ed), Speeches of 
Lord Erskine while at the Bar, vol 1 (Chicago, Callaghan & Co, 1876) 156. 
23 R v Shipley (1784) 21 St Tr 847,892. 
24 The Case de Libellis Famosis (1605) 5 Co Rep 125a, 125b. 
25 Case of the Seven Bishops (1688) 12 St Tr 183. See generally S Sowerby, Making Toleration: the repealers and 
the Glorious Revolution (Cambridge MA, Harvard UP, 2013) 153-192. 
26 R v Tutchin (1704) 14 St Tr 1095, 1128. See generally Hamburger (n 5) 734-743. 
27 Lobban (n 6) 316. 
28 See A Page, ‘The Dean of St Asaph’s Trial: libel and politics in the 1780s’ (2009) 32 Journal for Eighteenth-
Century Studies 21, 25. 

http://www.oxforddnb.com/view/article/15105
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Printed libels, he concludes, were particularly pernicious both because they could be expected to 

reach wider audiences than community-driven oral slander and because the fact they took a relatively 

long time to produce suggested intention.29 But while Shoemaker’s argument suggests printed libels 

were cleanly distinguishable from community morality, Olson has argued that the contest over juror 

power in seditious libel trials on both sides of the Atlantic demonstrates these trials concerned the 

constitution of a community’s shared political outlook.30 As the ‘seditious’ aspect of ‘seditious libel’ 

concerned attacks on government (whether conceived narrowly as individual office-holders or broadly 

as government itself), what was at stake in the late-eighteenth century seditious libel trials was not 

simply a narrow question of doctrine but, rather, the question of who should define the limits of 

critical comment regarding government: state insiders, as represented by the judge, or members of 

the public, as represented by the jury? For Mansfield the lifelong supporter of political authority, the 

answer was clear, and yet this very clarity prevented him from seeing the central judicial role 

preserved under Erskine’s model of the general verdict. 

As we shall see below, the prosecutor in Shipley’s trial eventually removed the case from its 

native Welsh context to an English town; and this certainly suggests the prosecutor was aware of 

seditious libel’s potential to bring community politics into the courtroom. It is possibly an awareness 

of these issues which led Shipley to translate Jones’ original ‘Peasant’ to a ‘Farmer’,31 and which 

convinced him to abandon his original plan to publish the pamphlet not only in Wales but, significantly 

for its proposed political audience, in Welsh.32 While Welsh juries were at times difficult to control, 

the issue here was not simply the attempt to extend constitutional discourse from an English to a 

Welsh public.33 While this was doubtless an important part of the political backdrop to Shipley’s trial, 

the more significant issue seems to have been the concern among local Tory elites that the pamphlet 

implicitly extended the concept of the ‘public’ to a point where it included a lower-class ‘mob’. It 

should also be noted that, in rejecting the argument that the jury should have been permitted to 

return an inscrutable general verdict, both Buller J at first instance and Lord Mansfield on appeal 

emphasised the threat posed to the rule of law by any attempt to enlarge the jury’s power in this area 

of the criminal law. This fear was revisited when Shipley was eventually discharged, with one 

supporter of the prosecution writing to Lord Kenyon to inform him that ‘[t]he mob escorted [Shipley] 

                                                           

 
29 RB Shoemaker, ‘The Decline of Public Insult in London 1660-1800’ (2000) 169 Past & Present 97. 
30 A Olson, ‘The Zenger Case Revisited: satire, sedition and political debate in eighteenth century America’ (2000) 
35 Early American Literature 223. 
31 Franklin (n 23). 
32 R v Shipley (1784) 21 St Tr 847,920. 
33 R Ireland, ‘Putting Oneself on Whose Country: Carmarthenshire juries in the mid-nineteenth century’ in TG 
Watkin (ed), Legal Wales: its past, its future (Cardiff, Welsh Legal History Society, 2001).  
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to Ruthin ... All the lower part of the Vale met him there or beyond Denbigh, at which place the two-

legged brutes seized the carriage and drew it to Llanerch, where they were received with bonfires, 

&c.’34 Fears about the public circulation of such ideas and the constitution of a democratic mob clearly 

loomed large in the decision in R v Shipley. 

A further problem for Shipley was that, under the doctrine developed over the preceding 

decades, the legality of the public airing he sought to achieve would not ultimately be judged by the 

public to whom he was appealing. Jurors in trials for seditious libel were restricted to two factual 

questions: whether the accused really did publish the allegedly seditious writings, and whether the 

innuendoes specified in the indictment accurately conveyed the meaning of the document under 

discussion.35 It would then be for the judges at Westminster to determine whether the facts alleged 

in the indictment actually constituted sedition.36 One particularly contentious point in Shipley’s appeal 

to The King’s Bench would be the origins of this doctrine, and therefore its conformity to the principles 

of the 1688 Revolution. The doctrine’s effect, if it was allowed to go unchallenged, would be to remove 

from the jury significant questions of the common law’s relationship to the constitution; and Erskine 

repeatedly argued – both before the jury and, later, before The King’s Bench – that the political 

philosophy of the English constitution (not to mention the internal logic of the general verdict) 

required such questions to be settled by a jury. It was therefore important for Erskine to prove that 

the established doctrine was a post-Revolutionary innovation, and not an inherent part of the 

constitutional settlement. 

One of the more significant problems Erskine faced in arguing that the settled doctrine was 

unconstitutional, and that juries should be permitted to return general verdicts encompassing both 

law and fact in trials for seditious libel, was that this proposition could easily be interpreted as a call 

for jury lawlessness. This was a particular problem when the case eventually reached The King’s Bench, 

where Erskine had to reckon with Lord Mansfield. While Mansfield was, in some areas of his judicial 

practice, accused of acting more like an equitable chancellor than a common-law judge,37 and while 

he was keen to use special juries of merchants to help develop commercial law in England,38 Mansfield 

was also at times keen to avoid the vagaries of the jury system, treating certainty as the chief virtue 

                                                           

 
34 Thomas Pennant to Lloyd Kenyon, 29 Dec 1784, quoted from in Page (n 31) 28 
35 On the legal and cultural development of the concept of an ‘innuendo’, see A Roper, ‘“Innuendo” in the 
Restoration’ (2001) 100 Journal of English and Germanic Philology 22. 
36 On the development of this doctrine, see the sources referred to at n 6, above. 
37 See, in particular, the arguments of Junius to this effect: ‘Letter XLI’ in J Cannon (ed), The Letters of Junius 
(Oxford, Clarendon, 1978). Another letter by Junius was subject to Mansfield’s interpretation of the law of 
seditious libel in R v Almon (1770) 20 St Tr 803. 
38 See JC Oldham, ‘The Origins of the Special Jury’ (1983) 50 University of Chicago Law Review 137, particularly 
at 140 n 13; and more generally Oldham (n 3) 79-205. 
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of a properly functioning legal system.39 One explanation for the difference in approach may be that 

in commercial law cases Mansfield used particularly expert jurors, and it may have been that he found 

such jurors easier to trust than ordinary, non-special jurors. Oldham, on the other hand, has explained 

the difference between Mansfield’s approach to commercial law and his approach to the law of 

seditious libel by reference to the judge’s political philosophy, noting that 

Had Mansfield approached the doctrine in the spirit of modernizing the law and making it 

procedurally effective – the spirit that animated his commercial law decisions – he could have 

agreed with defense counsel and instructed the jury to consider the “whole matter” ... [But] 

Mansfield the royalist believed at bottom that political authority emanated from the King; 

documents advocating the contrary view, such as Junius’s letters or even Jones’s dialogue, 

were, to Mansfield, patently seditious. The position ... that ultimately prevailed [in the 1792 

Act] ... was not merely a differing view of the jury function; it was a differing vision of 

government.40 

Oldham’s argument from constitutional principle permits much greater nuance than Holdsworth’s 

claim that the decision in Shipley should simply be read as a formalistic necessity;41 but in seeking to 

draw a clear line between Mansfield’s constitutional perspective and his ‘view of the jury function’, 

Oldham misses something of the relationship between these two points. As we shall see below, 

Erskine’s argument was just as much about democratic self-governance as it was about procedural 

theory; and it seems Mansfield’s fear of the politics of jury equity blinded him to the actual image of 

the judge-jury relationship which Erskine sought to establish. In this way, the crossover between 

constitutional politics and the judge-jury relationship played a crucial, if slightly out of focus, part in 

the decision at The King’s Bench. 

 

II. Shipley’s Trial 

 

Shipley was initially indicted at the Welsh town of Denbigh in April 1783. At the start of his trial, the 

prosecution alleged that the Society for Constitutional Information, which was funding the Dean’s 

defence, had, in advance of the assizes, circulated writings concerning the jury’s function in trials for 

                                                           

 
39 See Oldham (n 3) 211. 
40 ibid 235. See also Page (n 31) 22. On Mansfield’s ambivalent view of juries generally, see J Oldham, The 
Mansfield Manuscripts and the Growth of English Law in the Eighteenth Century, vol 1 (Chapel Hill, University of 
North Carolina Press, 1995) 82-99. Poser has recently argued that Mansfield’s view of authority was necessarily 
more complex than this, given his close family ties to Jacobitism: NS Poser, Lord Mansfield: Justice in the Age of 
Reason (Montreal, McGill-Queen’s UP, 2013) 35, 100-111, 244. 
41 W Holdsworth, A History of English Law, vol 10 (London, Methuen, 1938) 672-696680.  
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seditious libel.42 Despite one of the jurors insisting he was unaware of the material being circulated,43 

the distribution of a pamphlet specifically challenging the procedures followed in such cases was 

clearly problematic. Erskine, who had been retained on Shipley’s behalf by the Society,44 disagreed 

however, urging that the relevant test was whether the documents circulated had been ‘productive 

of undue influence’, or would ‘prevent the right administration of justice’ in this particular case.45 The 

fact materials regarding jury trial had been circulated could not, in itself, be sufficient to cause a trial 

to be postponed unless there was some more specific reason for supposing that the publications were 

likely to pervert the course of justice. Lord Kenyon, presiding at the Denbigh assizes, agreed with 

Erskine’s abstract statement of the relevant legal principles, but sharply disagreed with him about 

their application to this trial, holding that the trial ‘ought not to proceed’ as the Society’s pamphlet 

‘may affect some men’s minds’.46When, the following April, the trial came to be heard anew, the 

prosecutor arrived with a writ of certiorari, removing the case to The King’s Bench. 

The King’s Bench directed the trial to be heard at the next Shrewsbury assizes, Shrewsbury 

being the English assizes closest to Denbigh. This made Shipley’s trial in effect the fact-finding phase 

of a The King’s Bench trial, with the result that the trial judge refused to give any indication of the legal 

question whether Shipley’s pamphlet should actually be considered seditious (he thought that giving 

such directions would mean doing something which was not meant ‘for me, a single judge sitting at 

nisi prius’).47 This later allowed Erskine to argue before the judges of The King’s Bench that his client 

had not really received a trial at all: that it did not make any sense for a jury to find a person ‘guilty’ if 

the jurors had not been advised on the relevant law. The trial was eventually heard at Shrewsbury  in 

August 1784, notwithstanding Shipley’s appeal to Lord Kenyon in April the previous year: ‘My lord, in 

God’s name let me have a verdict one way or the other! don’t let me be kept further in suspence!’48 

What Shipley perhaps failed to appreciate was that the unusual verdict used in seditious libel trials 

during the eighteenth century meant that, even if his case had not been twice put off, a jury could not 

have given him ‘a verdict one way or the other’: if a jury decided he had published the pamphlet, and 

                                                           

 
42 The pamphlet contained extracts from ‘The Life of John Lilburne’ in J Towers (ed), British Biography, vol 6 
(London, 1770) 63-67 n r; and ‘The Life of Sir George Jefferies’ in J Towers, British Biography, vol 6 (London, 
1770) 141-143. Towers was himself a member of the Society for Constitutional Information (FD Cartwright (ed), 
The Life and Correspondence of Major Cartwright, vol 1 (London, Henry Colburn, 1826) 135); the Society regularly 
used pre-trial publicity as a way of spreading its constitutional ideas: Page (n 31) 29. 
43 R v Shipley (1784) 21 St Tr 847,849. 
44 ibid 862. 
45 ibid 863. 
46 ibid 872. 
47 ibid 944-945. 
48 ibid 875. Erskine does not appear to have suspected the government of involvement in the change of venue, 
instead aiming his scorn at the local prosecutor. 
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that he intended the innuendoes alleged,49 he would still have to wait for a separate judicial 

determination regarding the publication’s seditious nature or effects.50 

Much of the debate at the Shrewsbury assizes between Bearcroft (for the prosecution) and 

Erskine (for the defence) concerned the context of the pamphlet’s allegedly seditious tendencies.51 

Bearcroft, explaining that ‘the foundation of criminality in a libel’ is ‘to break the public peace’,52 

focused on the pamphlet’s objective meaning, arguing that its proposals regarding electoral reform 

could only be understood if set within the context of its discussion of the right to bear arms, implying 

a violent constitutional change.53 Read in this way, the pamphlet as a whole was clearly aimed at 

breaking the public peace and was, therefore, criminal. Erskine, however, insisted the Farmer was 

asked not to overthrow the government, but to sign a petition for reform, noting that ‘I do not sign 

my name with a gun’.54 He also observed that the pamphlet actually described three figures against 

which violent revolutions might occur – a tyrannical monarch, a bad ministry and a corrupt aristocracy 

– and that the latter two scenarios were explicitly couched in terms of coming to the king’s aid.55 

Erskine therefore sought to establish, by a close reading of the pamphlet’s text, that it was not 

objectively seditious. Indeed, the origins of the pamphlet seem to support this interpretation. The 

Oxford Dictionary of National Biography notes that it ‘began as an essay written at the Paris house of 

Benjamin Franklin to persuade Franklin that the mysteries of the state might be made intelligible to 

the working man’,56 and it could be argued to have been written with an educational intent; albeit one 

set against the background of a revolutionary war.  

The second half of Erskine’s argument from context concerned the pamphlet’s actual, 

practical consequences. He claimed to see in Bearcroft’s argument an implicit question: even if we 

accept that parliamentary reform may be a debatable issue, ‘why tell the people so?’57 The main thrust 

of Erskine’s argument here was against this kind of elitism, although he did briefly – but possibly 

sarcastically – praise Shipley’s decision not to have the pamphlet translated into Welsh, lest ‘the 

                                                           

 
49 Which were here limited mainly to ‘G’ standing for ‘Gentleman’ and ‘F’ standing for ‘Farmer’. 
50 The only exception to this being if the jury delivered a general verdict of not guilty; but this would have 
required a finding that the Dean had not published the pamphlet, a fact which was not disputed at his trial. 
51 Bearcroft and Erskine appeared on the same side in R v Bembridge (1783) 3 Doug 327; 99 ER 679, discussed 
by Jeremy Horder elsewhere in this volume. 
52 R v Shipley (1784) 21 St Tr 847,886. 
53 ibid 887-889. 
54 ibid 909. In fact, calls for a well-regulated militia and for constitutional education were often intertwined in 
the writings of the various political associations active during the 1780s: Page (n 28) 23. 
55 ibid 911-912. 
56 Franklin (n 35). 
57 R v Shipley (1784) 21 St Tr 847,914.  



10 
 

ignorant inhabitants of the mountains ... collect from it, that it is time to take up arms’.58 Putting any 

such anti-Wesh prejudices to one side, Erskine nonetheless argued that ‘hewers of wood and drawers 

of water’ should be made to understand ‘that government is a trust proceeding from themselves’.59 

Drawing on the writings of both the Whig John Locke and the Tory Lord Bolingbroke in order to 

demonstrate political consensus on this point,60 he insisted that pursuing a programme of popular 

constitutional education was not sedition, and that in order for it to be held such his opponent must 

‘show ... how this dialogue has disturbed the king’s government’.61 Before seditious libel can be 

established, actual disturbances must have occurred. And this, of course, must be a question of fact 

for the jurors. 

But this was only one part of Erskine’s attempt to undermine the settled doctrine. He insisted 

that by returning a general verdict of ‘guilty’ or ‘not guilty’, the jurors were implicitly being asked to 

pronounce on more than just the fact of publication (and, where relevant, the innuendoes alleged in 

the indictment). For if a jury was to accept that the question of seditious intent was to be decided by 

a judge after the verdict was in, a jury would also be required to bring someone in as ‘guilty’ if they 

were, for example, charged with publishing the Bible ‘with a blasphemous intention’,62 even if the only 

evidence introduced at trial was that the defendant had actually published the book. The form of 

verdict adopted under the eighteenth-century law of seditious libel, while not a straightforward 

general verdict – in Shipley, for example, Buller J accepted a verdict of ‘Guilty of publishing, but 

whether a libel or not the jury do not find’63 – still meant the jury must find a defendant ‘guilty’ without 

any reference to the seditious nature of the impugned publication. For Buller J, this was simply a 

mechanism for guaranteeing judicial control of the law,64 thereby upholding the maxim that ‘ad 

quæstionem facti respondent juratores, ad quæstionem juris respondent judices’.65 For Erskine, this 

was illogical: if the question whether the pamphlet was actually seditious is reserved for later judicial 

                                                           

 
58 ibid 920. After The King’s Bench concluded the pamphlet was not seditious, it was translated into Welsh, 
becoming, as Ibbetson has noted, ‘the first political tract in Welsh’ (Ibbetson (n 23) 74). 
59 ibid 917. 
60 ibid 914-917. Erskine quotes from ‘The Second Treatise’ in J Locke, Two Treatises of Government and a Letter 
Concerning Toleration (I Shapiro (ed), New Haven, Yale UP, 2003) 189-190, 200-201; and from Bolingbroke in 
(1734) 430 The Craftsman 25, 30. Bolingbroke, it should be noted, had been a personal friend of Mansfield: Poser 
(n 44) 57-58. Erskine also preferred historical or philosophical perspectives in his later defence of Thomas Paine 
(M Crosby, ‘The Voice of Flattery vs Sober Truth: William Godwin, Thomas Erskine and the 1792 Trial of Thomas 
Paine for Sedition’ (2010) 62 Review of English Studies 90). 
61 R v Shipley (1784) 21 St Tr 847,927.  
62 ibid 928. 
63 ibid 955. 
64 ibid 944-945. 
65 Roughly, ‘questions of fact are for the jury while questions of law are for the judge’. Ibid 947. For a detailed 
discussion of the maxim’s meaning and history, see the argument of Welch, Erskine’s junior counsel, at ibid 
1023-1032. 
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determination, then insisting on a verdict including the word ‘guilty’ meant ‘call[ing] upon [the jurors] 

to pronounce that guilt, which [the judges] forbid [them] to examine into’.66 This was in substance 

therefore a special verdict, a type of verdict in which jurors did not pronounce guilt or innocence; and 

Erskine believed the English constitution precluded judges from demanding verdicts of this type. This 

was a common structural feature of Erskine’s argument throughout R v Shipley: beyond simply 

appealing to recently-decided cases (on which he clearly knew his position was fairly weak), he also 

peppered his argument with appeals to constitutional history67 and the internal logic of the institutions 

he was critiquing.68 

While Erskine’s argument at the Shrewsbury assizes was quite basic (at least compared to the 

detailed form it would take at The King’s Bench), he was careful to explain that none of this was meant 

as an incitement to juror licentiousness. He explained to Shipley’s jurors that he simply desired ‘that 

the judgment of the court should be a guide to yours in determining, whether or not this pamphlet 

should be a libel’69 and insisted that, after Bushell’s Case,70 the courts had no power to compel special 

verdicts.71 But rather than encouraging a tension between judges and jurors, he was clear that they 

should respect one another’s true functions: 

The days I hope are now past, when judges and jurymen upon state trials, were constantly 

pulling in different directions; the Court endeavouring to annihilate altogether the province 

of the jury, and the jury in return listening with disgust, jealousy, and alienation, to the 

directions of the Court.– Now [defendants] may be expected to be tried with that harmony 

which is the beauty of our legal constitution:– the jury preserving their independence in 

judging of the intention, which is the essence of every crime ... listening to the opinion of the 

judge upon the evidence, and upon the law72 

Erskine, in emphasising harmony among institutions not only as ‘the beauty of our legal constitution’ 

but also as the essence of the jury system, was arguing that the settled law of seditious libel was a 

violation of constitutional (including revolutionary) principles, and should therefore be abandoned in 

favour of a more harmonious separation of powers. 

In fact, judicial directions were already a well-established part of the political tradition of jury 

independence: in the years between Bushell’s Case and 1688, several pamphleteers had maintained 

                                                           

 
66 ibid 906. 
67 See in particular Shipley (n 2) 923-928, 974-976. 
68 There are echoes here of the techniques Erskine later used in his defence of Paine, discussed in Crosby (n 63). 
69 R v Shipley (1784) 21 St Tr 847,922. 
70 Bushell’s Case (1670) Vaughan 135; 124 ER 1006. 
71 R v Shipley (1784) 21 St Tr 847,926. 
72 ibid 900. 
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that the juror’s oath required him to reach a conscientious verdict, and that this meant judicial 

directions must be considered nothing more than advice.73 This position was built on a presumption 

that those called to serve as jurors would already have a working knowledge of the law (and that it 

was therefore the citizen’s duty to acquire such an understanding in anticipation of being called to 

serve). But Buller J, giving his directions to Shipley’s jury, was evidently not convinced that jurors could 

be trusted to understand judicial directions on the law, asking ‘are you possessed of [the relevant] 

cases in your own minds? Are you apprized of the distinctions on which those determinations are 

founded? Is it not a little extraordinary to require of a jury that they should carry all the legal 

determinations in their minds?’74 Buller declined to provide any such guidance, and stuck firmly to the 

settled doctrine, directing the jurors to return a verdict of “guilty” if they were sure of the publication 

and the innuendoes. 

Despite Erskine’s earlier insistence that they should treat the settled doctrine as being no less 

ineffectual than King Canute’s mock warning to the sea,75 Shipley’s jurors seem ultimately to have 

been perfectly happy to be restricted to a verdict on the facts, but not the law. They wished to make 

it clear that they found Shipley was the publisher, and that the innuendoes alleged in the case had 

been proven, but that they did not find whether the pamphlet was seditious or not. This was precisely 

what Buller had asked them to do, but their refusal to find Shipley simply “guilty” gave the judge a 

great deal of trouble, with several pages of the report devoted to his increasingly desperate attempts 

to contort their plain meaning into a judicially-acceptable form.76 These difficulties suggest Erskine’s 

arguments had been at least partially successful: while the jurors were willing to be restricted to a 

mere finding on the facts, they were unwilling to present their restricted response as a general verdict 

(i.e. a verdict of ‘guilty’ or ‘not guilty’). Perhaps spurred on by this partial success, when Erskine took 

this case to The King’s Bench his earlier argument regarding the technical structure and ontological 

preconditions of the general verdict became central to his overall position. 

 

III. Erskine’s Motion for a New Trial 

 

A. Erskine’s Argument 

 

                                                           

 
73 K Crosby, ‘Bushell’s Case and the Juror’s Soul’ (2012) 33 JLH 251, 280-288. On the political reception of Bushell’s 
Case more generally, see S Stern, ‘Between Local Knowledge and National Politics: debating rationales for jury 
nullification after Bushell’s Case’ (2002) 11 Yale Law Journal 1815. 
74 R v Shipley (1784) 21 St Tr 847,947. 
75 ibid 921.  
76 R v Shipley (1784) 21 St Tr 847,950-955. 
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Erskine brought a motion for a new trial on the ground that Buller J had acted improperly in his 

handling of Shipley’s trial. His argument for a new trial was, ultimately, an argument about the 

difference between a general and a special verdict. While, as Oldham has observed, there was 

probably little chance of Erskine actually persuading Mansfield, who had decided many such cases in 

favour of the settled doctrine,77 Erskine’s argument at The King’s Bench nonetheless provides a rich 

theoretical view of the general verdict. Given the well-known connection between R v Shipley and the 

Libel Act of 1792, which famously secured the jury’s right to deliver general verdicts in trials for 

seditious libel, it will be important to understand what exactly Erskine meant by a ‘general verdict’. 

Far from being the coded appeal to jury lawlessness which Lord Mansfield and Crown counsel 

understood it to be, Erskine’s contention was that a general verdict was not possible in the absence 

of a strong working relationship between judge and jury including, crucially, a judicial direction on the 

law. 

The motion for a new trial was surprisingly lengthy, being reported across more than a 

hundred pages. Given Lord Mansfield’s well-known support for the existing doctrine of seditious libel, 

it is at first surprising to see the arguments recited at such great length.78 The motion’s great length is 

even more surprising when put in the context of Erskine’s much shorter, and ultimately successful, 

motion in arrest of judgment.79 As we shall see below, when Erskine introduced his second motion he 

explained that he had never been worried about his client’s case, as he always knew that his short, 

technical argument would be successful.80 The question then becomes: why did Erskine insist on a 

lengthy motion which he was reasonably certain would fail? The answer probably lies in the fact his 

argument was quickly published as a standalone pamphlet.81 Erskine seems to have believed his 

argument, however unsuccessful it may have been in the short term, was going to genuinely add 

something to the ongoing debate about the meaning and purpose of jury trial. Erskine’s argument, 

which sets out a theoretically robust view of the relationship between judge and jury implicit in the 

general verdict (albeit one which sat uncomfortably with the day’s doctrine), is what makes Shipley’s 

trial a landmark case. 

 Erskine based his motion for a new trial on five main propositions. First, when a defendant 

puts him- or herself on their country with a general plea of ‘not guilty’, the jury are charged with their 

                                                           

 
77 Oldham (n 3) 228-229. 
78 R v Shipley (1784) 21 St Tr 847, 956-1041; R v Shipley (1784) 4 Doug KB 73; 99 ER 774, 784-829. 
79 R v Shipley (1784) 21 St Tr 847, 1041-1045. On the procedure for making a motion for a new trial or a motion 
in arrest of judgment at The King’s Bench, see W Tidd, The Practice of the Court of The King’s Bench in Personal 
Actions, vol 2 (London, A Strahan and W Woodfall, 1794) 601-630. 
80 See below, n […]. 
81 W Blanchard ed, Never before Printed, the Rights of Juries Vindicated. In the speeches of the Dean of St Asaph’s 
counsel, in the Court of The King’s Bench, Westminster, on the 15th November, 1784 (London, H Goldney, 1785). 
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general deliverance, and not with a simple finding of facts;82 and this is the primary difference between 

civil and criminal trials.83 Second, guilt requires mens rea, and ‘the intention, even where it becomes 

a simple inference of reason from a fact or facts established, may, and ought to be, collected by the 

jury with the judge’s assistance’.84 The only exception he would permit here was where the jury 

voluntarily delivers a special verdict, making a detailed finding of facts and then leaving it to the court 

to apply the law to those facts; and, given the first proposition in Erskine’s argument, it must always 

be the jurors who choose to deliver such a verdict. Third, trials for seditious libel are no different in 

this respect to ordinary criminal trials: criminal trial juries always have a right to deliver a general 

verdict.85 Fourth, the likely seditious effect of a publication must be a question of fact for the jury.86 

Finally, if the defendant challenges the allegation in the indictment that he or she had a ‘mischievous 

intention’, the question of intent becomes a pure question of fact for the jury.87 This five-pronged 

argument has, as its central concern, the legitimate relationship between judge and jury. Which 

questions are really factual, and which are really legal? Which of these questions is the jury asked to 

adjudicate on? How do the two halves of the judicial task come to be combined in a single finding of 

guilt or innocence? Erskine’s theory of the general verdict offers a clear answer to these questions. 

Erskine had, at the Shrewsbury assizes, urged Vaughan CJ’s decision in Bushell’s Case as 

grounds for the legal protection of the jury’s right to choose whether to deliver a general or a special 

verdict; Buller J instead focused on Vaughan’s use of the juratores non respondent maxim as 

justification for the distribution of judicial functions in the eighteenth-century law of seditious libel. It 

should be noted that Erskine’s argument does indeed diverge from the reasoning in Bushell’s Case, 

but not in the way Buller J had suggested. Vaughan had explained that one reason a jury could not be 

punished for the exercise of its judicial function was that it was very difficult for a judge to assess the 

reasoning behind a general verdict. A major cause of this uncertainty was that judicial directions must 

always be hypothetical: ‘If you find the following facts, the relevant law will be as follows’. The only 

circumstance in which it would be possible for a jury to be found to have disobeyed judicial directions 

would, therefore, be if the jurors had already made a conclusive finding of facts before the judge had 

directed them on the law.88 Vaughan’s judgment, therefore, concludes that an extremely contrived 

set of circumstances would be needed before the precise impact a judge’s directions had on a 

                                                           

 
82 R v Shipley (1784) 21 St Tr 847,961. 
83 ibid 977-979. 
84 ibid 961. 
85 ibid 962-963. 
86 ibid 963-966. 
87 ibid 966-967. 
88 Bushell’s Case (n 73) 144-145. 
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particular verdict could be established. Erskine’s argument shifts the emphasis in an important way. 

By insisting that jurors’ inferences from the facts require ‘the judge’s assistance’, judicial directions 

become a central part of the jury’s task, even when the jury delivers a general verdict. Rather than 

sharply distinguishing between judge and jury, therefore, as a way of demonstrating the absurdity of 

punishing a juror for delivering a verdict with which the trial judge disagreed, the general verdict here 

is a composite product of both judicial actors’ work. This is a central (but easily overlooked) part of 

Erskine’s argument. 

Noting comments to the same effect by The King’s Bench justices Foster and Raymond,89 

Erskine emphasised once again that his was not an argument for jury lawlessness, insisting that jurors 

‘have not a capricious discretion to make law at their pleasure, but are bound in conscience as well as 

judges are to find it truly’.90 The solution to a perceived problem regarding jury nullification (which 

was, it must be recognised, a live issue at this time)91 was not to invent a strange third type of verdict, 

somewhere between a special and a general verdict: what Erskine referred to as a ‘monster in law, 

without precedent in former times, or root in the constitution’.92 Rather, the solution was to be found 

in the judge’s responsibility to adequately equip the jury with the legal understanding necessary to 

bring in a general verdict which would be both lawful and conscientious. In short, the general verdict 

(which the jury was constitutionally entitled to return at its discretion) required cooperation between 

the two parts of the judiciary in a criminal trial. 

As Erskine’s junior counsel, Welch, put it, the basic error in the settled doctrine of seditious 

libel was the presumption that ‘the office of the judge, was an independent and separate one, from 

that of the jury’.93 The judge’s role, Welch insisted, was simply to advise the jury. But unlike the 

Restoration pamphleteers who used this argument to attempt to neuter the judge in the eyes of a 

conscientious jury, Welch was keen to emphasise that the judge, while strictly limited to advising the 

jury, must nonetheless act ‘in a way ... somewhat more than ministerial’.94 What Welch is alluding to 

here is a distinction, between ‘ministerial’ and ‘judicial’ functions, which played a key part in 

                                                           

 
89 M Foster, A Report of Some Proceedings on the Commission of Oyer and Terminer and Gaol Delivery for the 
Trial of the Rebels in the County of Surrey, and of Other Crown Cases, to Which are Added Discourses Upon a Few 
Branches of the Crown Law (Oxford, Clarendon, 1762) 255-256; R v Oneby (1726) 17 St Tr 29, 49. Both Foster 
and Raymond were discussing homicide verdicts, not verdicts for seditious libel; but Erskine’s argument was that 
this distinction was irrelevant in principle, despite the fact Raymond himself had supported the eighteenth-
century doctrine of seditious libel in R v Franklin (1731) 17 St Tr 625. 
90 R v Shipley (1784) 21 St Tr 847,982. 
91 See in particular TA Green, Verdict According to Conscience: perspectives on the English criminal trial jury, 
1200-1800 (Chicago, University of Chicago Press, 1985)267-317; and JM Beattie, Crime and the Courts in England 
1660-1800 (OUP 1986) 419-430. 
92 R v Shipley (1784) 21 St Tr 847,996. 
93 ibid 1027. 
94 ibid 1030. 
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Vaughan’s decision in Bushell’s Case. ‘Ministerial’ functions are those which, unlike ‘judicial’ functions, 

are simply required by the holders of a particular office, without the use of discretion or judgement. 

A key reason why Vaughan would not permit a jury to be punished for bringing in a false verdict was 

that this would amount to an illegitimate review of a jury acting in its strictly judicial capacity.95 Erskine, 

exploring at length the constitutional history of the general verdict, had argued that the task of 

medieval sheriffs had simply been ‘to summon the jurors, to compel their attendance, ministerially to 

regulate their proceedings, and to enforce their decisions’.96 And while judges may initially have been 

limited to an equally ministerial task, Welch is here arguing, their role is now ‘more than ministerial’. 

Judges, too, must exercise judgement, but as part of a judicial task which is shared with the jury. 

Judicial directions on the law, then, become a necessary precondition of a properly constituted general 

verdict. The lawyers must have known that this argument was unlikely to work, however: a decade 

earlier, when the diarist and biographer James Boswell had asked Mansfield whether judges could be 

relied upon to follow judicial directions, he had replied ‘Yes. Except in political causes where they do 

not at all keep themselves to right and wrong.’97 As Poser has recently noted, it seems likely that 

Mansfield had trials for seditious libel in mind when he made this remark.98 

 

B. Crown Counsel’s Response 

 

Crown counsel’s argument did not respond directly to Erskine’s five main propositions, referring 

instead to the two claims they were reduced to by Mansfield, ‘viz. 1. That the jury not only have the 

power, but that where they choose, they ought to judge of the law; 2. That the defence was not 

sufficiently left to the jury as a justification’.99 In response to the first broad issue, Crown counsel 

conceded that judges generally had a duty to direct their juries on the law, and that juries had an 

equivalent duty to obey these instructions. Restrictions on juror punishment, however, meant that 

these duties were moral rather than legal.100 In language neatly anticipating Mansfield’s later 

                                                           

 
95 For a discussion of the ministerial-judicial distinction as a way of accounting for juror punishment in England 
between the 1825 abolition of the attaint and the 2015 creation of indictable offences involving independent 
juror research, see K Crosby, ‘Before the Criminal Justice and Courts Act 2015: juror punishment in nineteenth- 
and twentieth-century England’ (2016) 36 Legal Studies 179. 
96 R v Shipley (1784) 21 St Tr 847,974. 
97 ‘Journal entry of 11 Apr 1773’ in J Boswell, Boswell for the Defence 1769-1774 (WK Wimsatt Jr and F Poddle 
eds, New York, McGraw-Hill, 1959) 173-9; cited in Poser (n […]) 120. 
98 Poser (n […]) 120. 
99 R v Shipley (1784) 4 Doug KB 73; 99 ER 774, 784. 
100 ibid 785-786. Crown counsel argued that ‘corruption only can be a ground for an attaint, not mistake or 
ignorance’: ibid 786. Modern scholarship suggests the attaint could actually be used for either of these purposes 
at various points in its history: JQ Whitman, The Origins of Reasonable Doubt: theological roots of the criminal 
trial (New Haven, Yale UP, 2008) 154-156, and the sources cited therein. Nonetheless, by the late-eighteenth 
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judgment, they argued that allowing juries to decide the law for themselves would leave ‘intricate and 

abstruse legal questions’ to an inexpert body with a constantly changing membership, meaning that 

‘instead of that certainty which is so necessary for the regulation of men’s conduct, the law would 

regularly fluctuate, and nobody would be able to discover what it is, or where to find it’.101 The law of 

seditious libel escaped this difficulty by insisting that all legally-relevant facts were recorded on the 

indictment. This meant a jury could find simply on the facts without the need to deliver a detailed 

special verdict, leaving the law to a later judicial determination.102 On this approach, the special verdict 

protected rule-of-law values, with the general verdict tending inevitably towards juror lawlessness. 

 The second of Mansfield’s two issues can be dealt with fairly briefly. Crown counsel’s 

argument here was that the mens rea in the crime of seditious libel was an intention to publish, not 

an intention to cause sedition. The question of intent, then, is indeed a question of pure fact for the 

jury (as Erskine had argued), provided by ‘intention’ we mean the express intent to publish. ‘But the 

words “intending to raise seditions”, &c., which are what are used here, are ... words merely 

expressive of the implied intention, which the law infers, without proof, from the publication of the 

libel set forth.’103 This argument rests heavily on Buller J’s charge at the Shrewsbury assizes which, in 

turn, drew heavily on the settled eighteenth-century doctrine. As with the settled doctrine more 

generally, this argument served to distinguish cleanly between the roles of judge and of jury, obscuring 

the possibility that the general verdict might be understood as the composite product of both judicial 

bodies in a criminal trial. 

 

C. The Judgments at The King’s Bench 

 

Having heard arguments from both sides, Mansfield decided there were actually four main issues in R 

v Shipley, rather than the five Erskine had presented or the two Mansfield had instructed Crown 

counsel to explore. The first issue was that Buller J had not permitted the jury to consider any lawful 

excuse Shipley may have had for publishing Jones’ pamphlet. Echoing Buller J’s ruling at the 

Shrewsbury assizes, Mansfield held that lawful excuses were a sentencing consideration, rather than 

forming any part of the initial question of guilt or innocence, and that it was therefore proper to 

                                                           

 
century attaint had fallen into desuetude, with no less a figure than Lord Mansfield dismissing it in 1757 as ‘a 
mere sound, in every case’, replaced in practice by ‘opportunities of reconsidering the cause by a new trial’. 
Bright v Enyon (1757) 1 Burr 390; 97 ER 365, 366, 
101 R v Shipley (1784) 4 Doug KB 73; 99 ER 774, 784,784. 
102 ibid 784. 
103 ibid 790 (emphasis added). 
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exclude this question from the jury.104 The second issue was that Buller J had failed to give an opinion 

on whether the pamphlet was actually seditious. Third, that he had instructed the jury to ‘leave that 

question upon record to the Court, if they had no doubt of the meaning and publication’. The final 

issue was that the jury was not left to consider Shipley’s intent.105 Taking these three points together, 

Mansfield held that the fact seditious libel prosecutions put all relevant facts on record cleanly 

distinguished between factual questions (for the jury) and legal questions (for the judge). All this 

meant that ‘a general verdict “that the defendant is guilty” is equivalent to a special verdict in other 

cases’, with the general verdict simply an administratively easier solution than actually requiring 

special verdicts.106 This conclusion, of course, fails to engage with Erskine’s lengthy theoretical 

argument about the conditions necessary in order for a jury to find a person ‘guilty’. 

Mansfield was sceptical about the extent to which general theory was of value in legal 

adjudication. After exploring in detail the reported cases on seditious libel from the preceding century 

(as well as a few cases reported from his own memory),107 Mansfield dismissed Erskine’s motion for a 

new trial by noting that ‘[s]uch a judicial practice in the precise point from the Revolution ... down to 

the present day, is not to be shaken by arguments of general theory, or popular declamation’.108 But 

it was not simply change that Mansfield opposed: as Oldham has noted, the Chief Justice was happy 

enough to change the law in other areas. The specific problem here was not change per se, then, but 

rather a kind of change that replaced the stability of precise legal doctrine (subject to lawful review) 

with a general theory which called for a constantly shifting, never-ending plebiscite (subject to no 

meaningful legal constraints): 

[W]hat is claimed for? That the law shall be in every particular case what any twelve men, who 

shall happen to be the jury, shall be inclined to think, liable to no review, and subject to no 

control, under all the prejudices of the popular cry of the day, and under all the bias of interest 

in this town, where thousands, more or less, are concerned in the publication of newspapers, 

paragraphs, and pamphlets [Mansfield presumably meant London, not Denbigh or 

Shrewsbury]. Under such an administration of law, no man could tell, no counsel could advise, 

whether a paper was or was not punishable.109 
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This argument clearly misrepresents Erskine’s position. Far from claiming that juries should be free to 

depart from core rule-of-law values, his whole argument had been built upon the claim that a general 

verdict was the shared product of a judge and a jury. Mansfield, in his desire to avoid general theory, 

and in his aversion to what he considered mob justice,110 seems to have missed ‘what was claimed 

for’, relying heavily on an older model of jury equity dating to the Restoration rather than the model 

actually presented by Shipley’s counsel.  

 While all three judges at The King’s Bench agreed that the motion for a new trial should be 

dismissed,111 there were differences between them. Willes J agreed in several important points of 

principle with Erskine, but did not think many of these principles actually applied to Shipley’s trial. He 

agreed, for example, that criminal trial juries had a right to deliver general verdicts, but did not think 

Shipley’s jury had been denied this right, interpreting the back-and-forth between Buller J and the jury 

as evidence of the jurors’ willingness to return what amounted to a special verdict.112 But while Willes 

was in broad agreement with Erskine on the jury’s right to deliver a general verdict, he did not join 

him on the question of a judicial duty to direct on the law, conceding no more than that ‘I think it is 

fit, it is meet and prudent, that the jury should receive the law of libels from the Court’, and explicitly 

stating that the general verdict gave trial juries a power to escape the worst excesses of the criminal 

law.113 While Willes J purported to be in agreement with Erskine on this point, he seems to have shared 

Mansfield’s misunderstanding, treating the motion for a new trial as a coded argument for juror 

lawlessness. But while Willes J agreed with (what he took to be) Erskine’s abstract argument, he did 

not agree that the jury had actually been denied their right to deliver a general verdict on this occasion. 

Equally, while the jury should have heard any evidence genuinely tending to excuse or justify the 

Dean’s publication, he doubted the evidence presented at trial actually satisfied this requirement.114 

 Shipley, then, was not granted a new trial. But the immediate consequences of this decision 

were not particularly serious for the dean: Mansfield had already had him released on bail (with 

Bearcroft’s consent),115 and Erskine followed his unsuccessful argument for a new trial with a 

successful motion in arrest of judgment. He once again argued that the jury’s verdict had not really 

been either a general or a special verdict, but recognised that he was unlikely to persuade the court 

                                                           

 
110 Despite his well-known insistence that justice should be done, though the heavens fall, it should be 
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on this point. Nonetheless, he felt ‘the warfare was safe for his client, because he knew he could put 

an end to the prosecution any hour he pleased, by the objection he would now at last submit to the 

Court’.116 To this end Erskine complained that the indictment had been defective, failing to refer to 

the contextual questions at the heart of the prosecution’s case. In the absence of such political context 

featuring on the record, the The King’s Bench justices could only assess the pamphlet’s seditious 

tendencies as if it had been taken off the dusty shelves of a library, and looked at in the pure 

abstract’.117 Mansfield agreed, and invited the prosecution to identify the objective sedition in the 

pamphlet; they failed to convince the court, however, and Shipley was accordingly discharged. 

 

IV. Conclusions 

  

Erskine’s primary argument, concerning the meaning of the general verdict and the respective roles 

of judge and jury, failed ultimately to persuade the court. This does not mean the argument was not 

ultimately effective, however: the 1792 Libel Act provided that criminal trial juries have the right to 

return a general verdict118 and, crucially, that such verdicts should be preceded by the judge’s ‘opinion 

and directions to the jury on the matter in issue ... in like manner as in other criminal cases’.119 While 

an examination of the legislative debates leading to the passage of the 1792 Act is well beyond the 

scope of this chapter, it seems clear enough that Erskine’s argument in defence of the Dean of St 

Asaph was centred on what became the two key principles in the subsequent Act: that it is for juries 

to choose whether they deliver a special or a general verdict, and that a properly constituted general 

verdict requires adequate judicial directions. To the extent that the Libel Act seems to have reined in 

jury lawlessness in trials for seditious libel,120 this should be understood as part of the move in Erskine’s 

argument from a model of the general verdict predicated on a mutual antagonism between judge and 

jury towards one which sees the general verdict as the shared product of the two judicial actors. 

 In making this argument, Erskine was keen to establish that a general verdict was not, as 

Mansfield feared, an incitement to mob justice opposed to the rule of law. Rather, by emphasising 

that the judge’s role was not simply to administer a trial, but to participate fully in the jury’s judicial 

task, Erskine sought to establish that the correct legal norms could always be pre-loaded into a general 

verdict by any sufficiently competent judge. These are precisely the issues the European Court of 

Human Rights’ recent decision in Taxquet requires European jury systems to attend to, and so a proper 
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understanding of Erskine’s arguments in The Dean of St Asaph’s Case will make an important 

contribution to the continued debate over the compatibility of unreasoned verdicts under the Article 

6 guarantee of properly reasoned decisions. Shipley’s trial remains a landmark case in the criminal 

law. 
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I. Freedom and the Media:
A Downward Spiral
by Sarah Repucci, Senior Director for Research and Analysis

Key Findings
• Freedom of the media has been deteriorating around the world over the past decade. 

• In some of the most influential democracies in the world, populist leaders have overseen concerted attempts to 
throttle the independence of the media sector.  

• While the threats to global media freedom are real and concerning in their own right, their impact on the state of 
democracy is what makes them truly dangerous.  

• Experience has shown, however, that press freedom can rebound from even lengthy stints of repression when given 
the opportunity. The basic desire for democratic liberties, including access to honest and fact-based journalism, 
can never be extinguished.  

The fundamental right to seek and disseminate information through an independent press is under attack, and part 
of the assault has come from an unexpected source. Elected leaders in many democracies, who should be press 

Supporters of the Bharatiya Janata Party (BJP) cheer as they wait for a speech by Indian prime minister Narendra Modi during a campaign rally. Photo Credit: DIBYANGSHU SARKAR/AFP/Getty 
Images.
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freedom’s staunchest defenders, have made explicit attempts to silence critical media voices and strengthen outlets 
that serve up favorable coverage. The trend is linked to a global decline in democracy itself: The erosion of press 
freedom is both a symptom of and a contributor to the breakdown of other democratic institutions and principles, a 
fact that makes it especially alarming.

According to Freedom House’s Freedom in the World data, media freedom has been deteriorating around the world 
over the past decade, with new forms of repression taking hold in open societies and authoritarian states alike. The 
trend is most acute in Europe, previously a bastion of well-established freedoms, and in Eurasia and the Middle 
East, where many of the world’s worst dictatorships are concentrated. If democratic powers cease to support media 
independence at home and impose no consequences for its restriction abroad, the free press corps could be in danger 
of virtual extinction.

Experience has shown, however, that press freedom can rebound from even lengthy stints of repression when given 
the opportunity. The basic desire for democratic liberties, including access to honest and fact-based journalism, can 
never be extinguished, and it is never too late to renew the demand that these rights be granted in full.

Attacks on press freedom in democracies
In some of the most influential democracies in the world, large segments of the population are no longer receiving 
unbiased news and information. This is not because journalists are being thrown in jail, as might occur in authoritarian 
settings. Instead, the media have fallen prey to more nuanced efforts to throttle their independence. Common methods 
include government-backed ownership changes, regulatory and financial pressure, and public denunciations of honest 
journalists. Governments have also offered proactive support to friendly outlets through measures such as lucrative 
state contracts, favorable regulatory decisions, and preferential access to state information. The goal is to make the 
press serve those in power rather than the public.

The problem has arisen in tandem with right-wing populism, which has undermined basic freedoms in many 
democratic countries. Populist leaders present themselves as the defenders of an aggrieved majority against liberal 
elites and ethnic minorities whose loyalties they question, and argue that the interests of the nation—as they define 
it—should override democratic principles like press freedom, transparency, and open debate.

Among Free countries in Freedom House’s Freedom in the World report, 19 percent (16 countries) have endured a 
reduction in their press freedom scores over the past five years. This is consistent with a key finding of Freedom in 
the World—that democracies in general are undergoing a decline in political rights and civil liberties. It has become 
painfully apparent that a free press can never be taken for granted, even when democratic rule has been in place for 
decades.

Viktor Orbán’s government in Hungary and Aleksandar Vučić’s administration in Serbia have had great success in 
snuffing out critical journalism, blazing a trail for populist forces elsewhere. Both 
leaders have consolidated media ownership in the hands of their cronies, ensuring that 
the outlets with the widest reach support the government and smear its perceived 
opponents. In Hungary, where the process has advanced much further, nearly 80 percent 
of the media are owned by government allies. *

Cultivation of progovernment media is spreading to neighboring states. The leader 
of the far-right Freedom Party of Austria, until recently part of that country’s ruling 
coalition, was caught on video attempting to collude with Russians to purchase the 
largest national newspaper and infuse its coverage with partisan bias. Score declines 
linked to economic manipulation of media—including cases in which the government 
directs advertising to friendly outlets or encourages business allies to buy those that are 
critical—were more common across Europe over the past five years than in other parts 
of the world. 

“The erosion of 
press freedom 
is both a 
symptom of and 
a contributor to 
the breakdown of 
other democratic 
institutions and 
principles...”
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Such tactics of influence and interference are a relatively recent phenomenon on the continent, which has generally 
displayed strong support for press freedom since the fall of the Berlin Wall 30 years ago.

In Israel, one of the few democracies in the Middle East, Prime Minister Benjamin Netanyahu has repeatedly excoriated 
investigative reporters and now faces corruption charges for allegedly offering regulatory favors to two major media 
firms in exchange for positive coverage. Although Netanyahu has resisted efforts to formally indict and try him on these 
charges, the evidence suggests that the prime minister was willing to sacrifice press freedom in order to maintain 
political power. Many voters apparently accepted this tradeoff in the April 2019 elections, putting Netanyahu’s party and 
its allies in a position to form a new ruling coalition.

India, the world’s most populous democracy, is also sending signals that holding the government accountable is not 
part of the press’s responsibility. The ruling Bharatiya Janata Party has supported campaigns to discourage speech 
that is “antinational,” and government-aligned thugs have raided critical journalists’ homes and offices. The media have 
become widely flattering of Prime Minister Narendra Modi, who won reelection last month, amid allegations that the 
government issues directives on how the press should cover his activities and intimidates journalists who push back. 
The government has also been selective in the allocation of television licenses, effectively excluding unfriendly outlets 
from the airwaves.

In perhaps the most concerning development of recent years, press freedom has come under unusual pressure in the 
United States, the world’s leading democratic power. Although key news organizations remain strong and continue to 
produce vigorous reporting on those in office, President Donald Trump’s continual vilification of the press has seriously 
exacerbated an ongoing erosion of public confidence in the mainstream media. Among other steps, the president has 
repeatedly threatened to strengthen libel laws, revoke the licenses of certain broadcasters, and damage media owners’ 
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other business interests. The US constitution provides robust protections against such actions, but President Trump’s 
public stance on press freedom has had a tangible impact on the global landscape. Journalists around the world now 
have less reason to believe that Washington will come to their aid if their basic rights are violated.

Fueling a global decline
The breakdown of global press freedom is closely related to the broader decline of democracy that Freedom House 
has tracked for the past 13 years. Although the press is not always the first institution to be attacked when a country’s 
leadership takes an antidemocratic turn, repression of free media is a strong indication that other political rights and 
civil liberties are in danger. Assaults on media independence are frequently associated with power grabs by new or 
incumbent leaders, or with entrenched regimes’ attempts to crush perceived threats to their control.

Over the past five years, countries that were already designated as Not Free in Freedom House’s Freedom in the 
World report were also those most likely to suffer a decline in their press freedom scores, with 28 percent of Not Free 
countries experiencing such a drop. Partly Free countries were almost equally likely to experience a gain as a decline in 
press freedom, reflecting the volatility of these middle performers and the complex forces influencing their trajectory. 
The worsening records of Not Free states, combined with the negative trend among Free countries, have driven the 
overall decline in global press freedom.

While populist leaders in democracies seek to secure and build on their gains by taming the press, established 
autocratic governments continue to tighten the screws on dissenting voices, as any breach in their media dominance 
threatens to expose official wrongdoing or debunk official narratives. In Russia in 2018, authorities moved to block 
the popular messaging application Telegram after the company refused to hand over its encryption keys to security 
officials. The government in Cameroon shut down internet service in the restive Anglophone region for most of last 
year, a heavy-handed reaction to protests and a nascent insurgency stemming from long-standing discrimination 
against the large Anglophone minority. In Myanmar, two Reuters journalists were sentenced to seven years in prison 
after a flawed trial in which the court ignored plain evidence that they had been entrapped to halt their investigation of 
military atrocities against the Rohingya minority; although they were recently pardoned, they were not exonerated.

The downgrades in various countries can be attributed to a range of legal, political, and economic factors, but some 
stand out as more concerning and pervasive. Violence and harassment aimed at particular journalists and media 
outlets have played some role in 63 percent of the countries with a press freedom score reduction over the past five 
years. The 2018 murder of Jamal Khashoggi was the most infamous recent case, but it was hardly unique. Journalists 
in El Salvador received death threats in 2015 after they uncovered stories of police abuse and extrajudicial killings. A 
Malian journalist who was outspoken about rampant political corruption was shot in the chest in 2017. Also that year, a 
Tanzanian journalist investigating the murders of local officials disappeared, and his fate remains a mystery.

Trends in press freedom differ by region. Since 2014, there has been no net change in the 
average press freedom score for the Americas or Asia-Pacific, and sub-Saharan Africa has 
seen a slight increase of 3 percent. But the average scores in the two least free regions of 
the world, Eurasia and the Middle East and North Africa (MENA), declined by 9 percent 
and 11 percent, respectively, while press freedom in Europe—where four out of every five 
countries are Free—dropped by 8 percent.

In Eurasia and MENA, the media in the past year have faced an intensification of 
traditional challenges. Examples include new legislative restrictions in Belarus, further 
arrests and convictions in Lebanon, and heightened insecurity and fatalities in war-torn 
Yemen. These developments illustrate the ways in which already difficult environments 
can grow steadily worse in the absence of meaningful international support for media 
independence and other fundamental rights.

Even in the regions where average scores were more stable, press freedom has come 

“In perhaps the 
most concerning 
development 
of recent years, 
press freedom 
has come under 
unusual pressure 
in the United 
States, the 
world’s leading 
democratic 
power.”
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under threat in individual countries. A new privacy law in Nepal restricts collection of the personal information of any 
individual, including public officials, exploiting legitimate concerns about privacy to suppress media scrutiny of political 
leaders’ conflicts of interest or corruption. In Pakistan, security agents have allegedly warned journalists against 
coverage of taboo subjects, such as abuses by the military, or given reporters instructions on how to cover specific 
political issues. The regime in China has worked to close off the last remaining avenues for accessing uncensored 
information by increasing pressure on private technology companies to police the content on their platforms more 
assiduously.

Guiding lights in the darkness
The picture of global press freedom is not entirely bleak. The most encouraging examples of democratic progress over 
the past two years—Ethiopia, Malaysia, Armenia, Ecuador, and The Gambia—have nearly all featured parallel gains in 
their media environments. Among these five countries, only Armenia failed to register an improvement in its press 
freedom score in the same year as its initial political opening in Freedom in the World. This correlation underscores 
once again the close relationship between media freedom and political change: Just as antidemocratic power grabs 
often involve attacks on independent media, a reformist leadership is defined in part by its willingness to accept 
criticism from a free press. And just as restrictions on media freedom frequently precede the erosion of other rights, 
the removal of such restrictions facilitates and catalyzes further democratic advancements.

The improvements in these countries also point to the resilience of independent journalism, even after years of 
repression. In Malaysia and Ecuador, the lifting of political pressure on the media allowed independent outlets to 
rebound from censorship and previously progovernment outlets to produce less obsequious coverage. In Ethiopia, 
outlets that had been operating from abroad were able to return to the country. In The Gambia, persecuted journalists 
returned from exile, and more locals have decided to enter the profession.

Media freedom can recover much more quickly after a period of authoritarian governance than some other elements 
of democracy, such as the rule of law. But it is also subject to rapid reversals. The Arab Spring provides a cautionary 
tale. Soon after the 2011 uprisings, Tunisia, Egypt, and Libya all recorded improvements in press freedom in Freedom in 
the World. All have since faced setbacks. Like democracy itself, press freedom is not an end state that remains secure 
once it is achieved—it must be nurtured and defended against the forces that oppose it.

The media and democracy
While the threats to global media freedom are real and concerning in their own right, their impact on the state of 
democracy is what makes them truly dangerous. A free and independent media sector that can keep the population 
informed and hold leaders to account is as crucial for a strong and sustainable democracy as free and fair elections. 
Without it, citizens cannot make informed decisions about how they are ruled, and abuse of power, which is all but 
inevitable in any society, cannot be exposed and corrected.

A review of some of the countries that have faced potential turning points in the last year illustrates how the media’s 
ability to support democracy depends on their freedom to operate independently.

Journalists played a key role in the April 2019 ouster of authoritarian president Abdelaziz Bouteflika in Algeria, not only 
by reporting on antigovernment protests but also by staging their own demonstrations when major news outlets failed 
to give due attention to the popular movement. However, the frequent arrests of critical journalists that took place 
under Bouteflika have continued since his resignation, an indication that the unfolding leadership transition may be 
less revolutionary than many have hoped.

Before Sudanese president Omar al-Bashir was removed from office, also in April, the population was accustomed to 
domestic news outlets that failed to provide unbiased and substantive information. Citizen journalists and 
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exile-based outlets filled the gap, disseminating news and images largely via the internet. 
As frustration with al-Bashir’s misrule grew throughout the winter and he perceived the 
extent of the threat to his power, his regime cracked down, arresting journalists who 
covered mass protests and revoking the credentials of some foreign reporters. As in 
Algeria, journalists staged their own protests. Military commanders attempted to placate 
the public after al-Bashir’s arrest, announcing the end of media censorship and tacitly 
acknowledging that a perception of increased press freedom would help consolidate 
their control. But journalists are skeptical of such declarations by the junta, and they 
have joined other protesters in pressing for a transfer of power to civilian leaders who 
can oversee a genuine democratic opening.

In Venezuela, media repression has increased since the opposition-controlled National 
Assembly designated Juan Guaidó as acting president in January. Combined with 
repeated electricity blackouts, this pressure from the authoritarian regime of Nicolás 
Maduro has severely hampered efforts by media outlets in the country to inform 
the public about political events and the ongoing humanitarian crisis. But a handful 
of resilient journalists have continued to disseminate news through social media, the internet, and international 
partners. One reporting group has developed technology to record video with low bandwidth on mobile devices and 
then automatically delete it after transfer to a secure server, reducing the risk of reprisals against journalists who are 
detained and searched. Journalists’ ability to document opposition activities as well as the brutality of the regime 
response has helped to galvanize international support for the democracy movement.

In order to address the information gap on the ground in Venezuela, some media outlets have also forged direct 
relationships with subsets of the population. Journalists enter communities that have had limited access to objective 
news under Maduro and report on local stories. This fosters public trust and makes residents more receptive to other 
impartial news. Despite these valiant efforts, however, the production of reliable, objective news that is accessible to 
Venezuelans remains a daunting challenge.

Armenia has made far more progress in its democratic transition in the past year, with protests leading to fresh 
elections and a new, reformist government. As in Sudan, most television channels initially avoided covering the mass 
demonstrations. But a small contingent of independent outlets, including Civilnet and Azatutyun, was able to provide 
steady in-depth reporting, including live streams and skillful use of social media. The information flow helped the 
popular movement to gain momentum, increasing pressure on establishment forces and legitimizing the rising new 
leadership. These outlets also helped stem disinformation spread by the former regime.

There is an obvious tension between journalists who are attempting to perform their proper democratic function and 
antidemocratic regimes that are determined to retain power. The innovative and courageous work of independent 
reporters offers hope that even in the most desperate circumstances, those who are committed to distributing 
information in the public interest can find a way. But these journalists alone cannot address the needs of billions of 
people who still have access to little more than their government’s narrative and must rely on their own instincts and 
observations to assess the claims of corrupt and abusive leaders.

Further analysis
This essay is the first in a series of four on the links between media freedom and democracy.

In “The Implications for Democracy of China’s Globalizing Media Influence,” Sarah Cook looks at the ways in which 
the Chinese Communist Party is expanding its overseas influence operations through involvement in news reporting, 
content dissemination, public debate, and in some cases electoral politics outside China. Even in settings where 
Beijing has not yet attempted to undermine free expression and access to information, the groundwork is being laid for 
future interference, with insidious implications for democracy.

“There is an 
obvious tension 
between 
journalists who 
are attempting 
to perform their 
proper democratic 
function and 
antidemocratic 
regimes that are 
determined to 
retain power.”
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In “The Illiberal Toolbox for Co-opting the Media,” Zselyke Csaky analyzes the toolbox that democratically elected but 
illiberal leaders use to co-opt the media. She examines the legal, extralegal, and economic tactics deployed in Serbia 
and Hungary, both of which declined to Partly Free in Freedom in the World this year. The essay also describes the 
conditions that make media environments vulnerable to illiberal co-optation.

In “Why Social Media Are Still Worth Saving,” Adrian Shahbaz writes about the extent to which major technology 
platforms such as Google and Facebook have disrupted the online media ecosystem, for better and worse, around the 
globe. The essay analyzes how authoritarians and propagandists manipulate digital media to undermine democracy, 
and proposes a new partnership between tech companies and news media to support high-quality journalism.

Recommendations

The following recommendations for policymakers in democratic nations will help ensure the sustainability of 
independent media worldwide:

• Ensure that their actions do not excuse or inspire violations of press freedom. Democratic nations have a 
particularly important role to play in maintaining media freedom. Words matter, and when US officials verbally 
attack the press or fail to swiftly and vigorously condemn acts of repression such as Khashoggi’s murder, it sends 
a signal to undemocratic leaders around the world that assaults on the press and crimes against journalists are 
permissible. 

• Take strong and immediate action against any violations of media freedom globally through press statements, 
phone calls, meetings, letters, and the imposition of targeted sanctions on perpetrators. This includes speaking 
out against violence against journalists and authorities’ failure to identify and prosecute attackers, restrictions on 
media access, blocking of websites, and censorship on particular topics. 

• Stand up publicly for the value of a free press, and support civic education that will inform the next generation. 
Press freedom is one of the most fundamental pillars of American democracy, and constitutional protections in 
the United States are stronger than in any other country in the world. Citizens could easily forget this amid media 
mudslinging and incendiary commentary. Political leaders and teachers should reiterate the extent to which we all 
benefit from professional journalists who hold those in power to account. 

• Ensure that foreign policy and assistance prioritizes support for democratic principles, including media freedom, 
as the foundation of national security and economic prosperity. The goal of foreign assistance is to bring recipient 
countries to the point that they no longer need it. In that sense, it is shortsighted for donor governments to invest 
funding overseas without shoring up press freedom. National security and economic prosperity are strongest 
in nations where democratic rights are protected, and a free press is a key watchdog of democracy. Foreign aid 
specifically focused on bolstering independent media by providing technical training and emergency assistance is 
especially needed given the threats journalists currently face. Countries that have experienced recent expansions 
in press freedom, such as Angola, Ethiopia, Malaysia, and Ecuador, are particularly vulnerable to backsliding and 
require special focus. 

• Support social media as an alternative outlet for free expression in repressive environments. Innovative 
alternatives to state-controlled media regularly spring up on social media, including recently in Venezuela, 
Armenia, and Sudan. Related technology can be used to circumvent censorship and keep reporters anonymous 
where needed. Donor agencies should provide funding for technology that increases journalistic freedom.
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II. The Implications for Democracy of China’s 
Globalizing Media Influence
by Sarah Cook, Senior Research Analyst for East Asia 

Key Findings
• The Chinese government, Chinese Communist Party (CCP), and various proxies have rapidly expanded their 

influence over media production and dissemination channels abroad. As a result, the CCP has enhanced its ability 
to interfere aggressively in other countries, should it choose to do so. 

• Chinese authorities influence news media content around the world through three primary strategies: promoting 
the CCP’s narratives, suppressing critical viewpoints, and managing content delivery systems. 

• These efforts have already undercut key features of democratic governance and best practices for media freedom 
by undermining fair competition, interfering with Chinese diaspora communities, weakening the rule of law, and 
establishing channels for political meddling. 

• Actions by policymakers and media development donors in democracies will play a critical role in coming years in 
countering the potential negative impact of Beijing’s foreign media influence campaigns.

A newspaper consumer reads a copy of the Africa edition of Beijing’s state-run China Daily newspaper in front of a newsstand in Nairobi, Kenya. Photo Credit: TONY KARUMBA/AFP/Getty Images.
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Media coverage of China’s increasing global presence has often focused on the country’s rapidly growing economic 
impact, and potentially negative implications for foreign countries. These anxieties, while deserving of sober 
consideration and policy responses, threaten to overshadow the risks to democracy posed by the expanding global 
influence of the authoritarian CCP—including through its efforts to harness media outside China to advance the 
party’s agenda. The CCP has developed the world’s most multilayered, dynamic, and sophisticated apparatus of media 
control at home, while vastly expanding its ability to influence media reporting, content dissemination, public debate, 
and in some cases, electoral politics, outside China. And where the potential for undermining press freedom has not 
been activated yet, the groundwork is being laid for future influence, if—or more likely when—Beijing decides to deploy 
it.

The expansion of the CCP’s foreign media influence is a global campaign, and the United States is among its targets. 
The results have already affected the news consumption of millions of Americans. Moreover, the varied and aggressive 
ways in which the CCP seeks to influence media narratives abroad undermine democratic governance and electoral 
competition in other countries, including US allies like Taiwan. The cumulative effects of these efforts, if unchecked, 
could have far-reaching implications for democratic governance, press freedom, and US influence worldwide.

The many facets of Communist Party overseas media 
influence
The CCP’s global media influence campaigns are multifaceted. Traditionally, they have sought to promote positive 
views of China and a benign perspective of the CCP’s authoritarian regime; encourage investment in China and 
openness to Chinese investment and strategic engagement abroad; and suppress or curtail negative coverage of 
China’s political system. In recent years, a new narrative has presented China’s authoritarian governance style as a 
model for developing countries, and in some cases simultaneously challenged the attractiveness of both democracy 
and US international leadership.

Chinese authorities influence news media content around the world through three primary strategies: promoting the 
CCP’s narratives, suppressing critical viewpoints, and managing content delivery systems.

Promoting CCP narratives

In a 2016 speech, CCP leader Xi Jinping told state media, “Wherever the readers are, wherever the viewers are, that is 
where propaganda reports must extend their tentacles.”[1] Even prior to Xi’s ascension to the top of the Communist 
Party, the Chinese government had begun investing billions of dollars to expand the global reach of state media 
outlets. Through a variety of news distribution partnerships and through social media, Chinese state media content 
now reaches hundreds of millions of people in numerous countries and languages. Efforts to more deeply penetrate 
foreign media markets and spread preferred CCP narratives show no sign of ebbing. A November 2018 Financial Times 
investigation found that the Chinese state-run television broadcaster China Central Television (CCTV) provides free 
content to 1,700 foreign news organizations.[2] Between September and November 2018 alone, China’s official Xinhua 
News Agency signed news exchange agreements with wire services in Australia, Belarus, Laos, India, and Bangladesh.

The CCP also embeds its narratives in foreign media through proxies and allied figures, including Chinese diplomats, 
friendly media owners and journalists, and foreign politicians with business interests in China. For example, New 
Zealand member of Parliament Todd McClay, who attended a CCP-organized dialogue in 2017, recently referred 
to reeducation camps in Xinjiang as “vocational training centers,” echoing the terminology used by the Chinese 
government to justify the detention and political indoctrination of over one million Uighurs and other Muslim 
minorities. Similarly, former German chancellor Gerhard Schröder—who has profited after leaving office by aiding 
German companies in their contacts with Chinese officials—dismissed the mass detentions as “gossip” in a 2018 
interview with Reuters. In the developing world in particular, the CCP’s foreign propaganda efforts appear to have had 
some effect in boosting or retaining a positive image of China, and Xi Jinping personally.[3]
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Suppressing critical viewpoints

The CCP and its agents, allies, and proxies also work to suppress critical coverage of China abroad. Chinese diplomats 
downplay negative coverage of China in op-eds and media appearances, particularly on topics like mass detentions 
in Xinjiang or the troubles facing China’s economy. Diplomats have repeatedly engaged in outright harassment of 
journalists in order to curb criticism, as in early 2019, when Chinese diplomats in Sweden and Russia intimidated 
reporters who had written critically about the country’s economy, or in support of democracy in Taiwan.[4] The Chinese 
government and its proxies also discourage investigative journalism into the dark underbelly of modern China or the 
CCP’s overseas political influence efforts by obstructing the work of foreign correspondents in China, and threatening 
foreign journalists with costly defamation suits in courts based in their home countries.

The CCP has also successfully co-opted media owners, who then marginalize critical reporting in their own outlets, 
notably in Hong Kong, Taiwan, and outlets serving the Chinese diaspora. Occasionally, this extends to English-language 
media,[5] as occurred in September 2018 when a partially Chinese-owned newspaper in South Africa discontinued 
a weekly column after its author wrote about abuses in Xinjiang.[6] Indirect pressure is also applied via proxies—
including advertisers, satellite firms, technology companies, and foreign governments—which take action to prevent 
or punish the publication of content critical of Beijing, while undermining the financial viability of news outlets critical 
of the CCP.[7] Separately, cyberattacks and physical assaults that are not conclusively traceable to central Chinese 
authorities but serve the party’s aims have taken place.

Managing content delivery systems

Finally, over the past five years, technologies that deliver content to news consumers have opened new avenues 
for Chinese government influence abroad. In Africa, the Chinese television distribution firm StarTimes—which 
has become a key player in the transition from analog to digital television in Kenya, Nigeria, Uganda, Zambia, and 
elsewhere—holds the power to determine which stations its viewers can access. Although privately owned, StarTimes 
has benefited from a close relationship with the Chinese government and occasional subsidies. Meanwhile, Chinese 
tech giant Tencent’s WeChat instant messaging service, which is ubiquitous in China, now reaches an estimated 100 to 
200 million people outside the country. Recent evidence suggests these communications are increasingly monitored 
and censored according to Chinese government standards.

Chinese state media’s increasing number of news distribution deals, Chinese diplomats’ aggressive acts of media 
suppression, and the institutionalization of Chinese content delivery systems abroad point to escalations in the 
ability—and willingness—of Chinese officials to undermine independent news coverage abroad, and ultimately weaken 
the watchdog role played by media in democratic settings.

Implications for democratic governance and media freedom 
globally
The strategies Chinese officials, state media, and other actors employ to exercise influence over media around the 
world have the potential to undermine key features of democratic governance and best practices for media freedom. 
In some cases, this potential is already being realized.

Flouting transparency

Chinese state media publications distributed in other countries routinely omit any mention of government links that 
would signal their origin to uninitiated news consumers. Indeed, it is precisely because news consumers in many 
countries are typically not attracted to or convinced by Chinese government propaganda that layers of obfuscation are 
employed to distance content from its authoritarian origins.
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Chinese state media thus employ deceptive taglines in their advertising. The People’s Daily, 
for example, touts itself to potential foreign followers of its Facebook page as “the biggest 
newspaper in China,” making no mention of the fact that it is the CCP’s official mouthpiece. 
Such disingenuous self-identification extends to paid print advertorials. The state-run China 
Daily’s “China Watch” supplement, which has been published in mainstream media outlets 
across 30 countries[8] —including in the Washington Post, New York Times, and the Sydney 
Morning Herald—rarely includes explicit mention of the Chinese outlet’s official ties.

In many cases, this lack of transparency extends to the economic arrangements 
surrounding various activities, be it how much China Daily is paying for each advertorial, 
how many and which journalists travel to China on government-paid trips, or what financial 
benefits news exchanges provide to each party.

These CCP efforts to conceal the origin, scale, and nature of Chinese state media 
involvement abroad compromise the integrity of resulting public debate, and erode cultures 
of transparency at outside media operations.

Undermining competition

The CCP executes a variety of strategies that undermine fair competition between state-owned or friendly news outlets 
and critical ones, often reducing the latter’s financial viability.

Chinese government obstruction or imposition of penalties on outlets viewed as critical, in addition to limiting their 
audience, can prompt stock losses and dent income from advertising. The 2012 blocking of the Chinese-language web 
edition of the New York Times, for example, resulted in lost advertising revenue and a 20 percent overnight drop in 
the paper’s stock value. Chinese government representatives also pressure businesses not to place advertisements 
in critical outlets. As a result of such efforts, Hong Kong’s Apple Daily lost advertising contracts from players in the 
lucrative real estate industry and two London-based investment banks. In 2019, the paper’s remaining advertisers have 
faced strident public denunciations from former Hong Kong chief executive CY Leung, currently the vice chairman of 
a mainland government advisory body.[9] Damaging cyberattacks by China-based actors against overseas Chinese or 
international media—a regular occurrence for some key targets—also impose financial costs on cash-strapped outlets, 
which must pay for clean-up and prevention efforts.

The Chinese government and its partners have also found ways to provide other advantages to Chinese state media 
abroad relative to competitors. For example, after overseeing the transition from analog to digital television in a 
number of countries in Africa, StarTimes has prioritized Chinese state media channels in its package offerings at 
the expense of independent international news stations. In Kenya, Uganda, and Nigeria, television packages that 
include channels like BBC World Service cost more than basic versions with local channels and Chinese state media. 
More generally, as Beijing has expanded its aid and investment in foreign media sectors, it has tended to favor state-
owned outlets over independent, private competitors, mirroring the media landscape in China.[10] In other instances, 
apparent behind-the-scenes pressure by Chinese officials has resulted in critical media outlets like the US-based New 
Tang Dynasty Television (NTDTV) being deprived of press credentials to newsworthy venues—like the UN General 
Assembly[11] —while Chinese state-media have retained reporting access.

Interfering with diaspora communities

Twenty years ago, many Chinese in the diaspora got their news from relatively independent papers or broadcasting 
operations based out of Hong Kong or Taiwan. Today, Chinese state media or pro-Beijing private outlets are more 
influential, and thus more able to encourage diaspora voters to hold perspectives similar to Beijing’s and to back 
policies in their home countries that are advantageous to the CCP.

In the United States, the CCP’s ability to influence media consumed by Chinese Americans is particularly evident in 
the cable television market, which CCTV dominates relative to the Taiwanese station ETTV and the US-based NTDTV.

“Chinese 
investments 
in foreign 
communication 
sectors have 
raised concerns 
about conflicts 
of interest, 
corruption, and 
questionable 
bidding 
practices.”
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[12] Reports of behind-the-scenes Chinese pressure on US cable companies and the online popularity of stations like 
NTDTV relative to CCTV indicate that something other than market forces are at play in shaping this hierarchy.[13] 
Chinese officials also cultivate partnerships with stakeholders in privately owned, US-based Chinese-language media 
outfits.[14]

CCP authorities exert enormous influence over the Chinese-language Australian media, where most such publications, 
with notable exceptions run by dissident communities, are pro-Beijing.[15] The few independent diaspora publications 
face direct obstructions to their operations by Chinese officials, as occurred last year, when diplomats from the 
Chinese consulate in Sydney bullied a local council into banning the Vision China Times from sponsoring a Chinese 
New Year event and convinced at least ten businesses to pull their advertisements.[16] CCP interference in Canada’s 
media market was exposed by the separate firings of two journalists at the Global Chinese Press after they published 
content deemed by executives to be displeasing to Beijing. In New Zealand, the CCP’s long-term efforts to co-opt 
diaspora outlets—and with them coverage of local politics—has left the diaspora in a state, according to one Chinese 
scholar, where “the Chinese community can only realistically aspire to political representation by its own members 
through individuals approved by Beijing.”[17]

CCP control of news distribution outside China is further increasing as WeChat’s popularity expands in the diaspora, 
and as politicians correspondingly use the service to communicate with Chinese diaspora constituents. In Canada, 
WeChat censors deleted a member of Parliament’s message to constituents praising Hong Kong’s Umbrella Movement 
protesters, manipulated dissemination of news reports related to Huawei executive Meng Wanzhou’s arrest, and 
blocked broader media coverage of Chinese government corruption and leading officials. In the United States, Chinese 
Americans have seen WeChat posts silenced in group conversations about local Asian American political issues. In 
Australia, a recent study of news sources available to the Chinese diaspora found negligible political coverage of China 
on the WeChat channels of Chinese-language news providers. Incredibly, between March and August 2017, none of 
the WeChat channels published a single article on Chinese politics, despite the run-up to the important 19th Party 
Congress that fall.

Establishing channels for political meddling

Although Chinese government efforts to use media influence for electoral meddling have been limited, important 
incidents have recently emerged. In Taiwan, several examples of “fake news” stories and doctored images originating in 
China tainting the reputation of the Taiwanese government have spread widely on social media, with some picked up 
and reported as fact by Taiwanese news stations.[18] Some observers believe such activities—alongside other factors—
had an impact on local elections in November 2018 when the ruling party, which is disfavored by Beijing, suffered 
a number of surprising losses.[19] In April 2019, Taiwanese media reported that suspected Chinese government 
agents had made quiet offers to buy popular pro-Taiwan Facebook pages ahead of next year’s general elections.[20] 
Recruitment advertisements for live streamers with pro-unification views have also emerged online.

The run-up to the 2018 midterm elections in the United States also saw CCP-backed efforts to reach American voters—
in particular, soybean farmers. In July, the China Global Television Network (CGTN), the foreign-facing arm of China’s 
state-owned broadcaster, released a two-minute animated video about the impact of bilateral trade tensions on the 
US soybean industry, concluding with the question, “Will voters there turn out to support Trump and the Republicans 
once they get hit in the pocketbooks?” In September, the print edition of the Des Moines Register included a China 
Watch supplement with articles describing how a trade war would harm American soybean farmers—content far 
more targeted and politicized than is typical for the China Watch insert. While the impact of these efforts was limited, 
they reflect willingness by Chinese state media to use established avenues of content dissemination in an effort to 
influence American voters.

These examples primarily involved propaganda and disinformation spreading on non-Chinese owned social media 
platforms like Facebook, LINE, and YouTube. But the growing use of the China-based WeChat application by both 
diaspora communities and non-Chinese speakers in countries like Malaysia, Mongolia, and Australia, creates a fertile 
foundation for future CCP electoral meddling. As Australian professor John Fitzgerald recently noted, “We are entering 
uncharted territory. WeChat was not designed to work in a democracy.”
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Undermining the rule of law

When attempting to restrict the operating space for independent diaspora or offshore Chinese media, Chinese officials 
have undermined the rule of law in other countries by maliciously harnessing court systems and flouting conflict-of-
interest and other standards meant to ensure honest business practices.

Chinese officials have applied pressure on critics in foreign media through those countries’ own court systems, and at 
times have pressured local officials to aid them. In Southeast Asia, several cases have emerged involving the Sound of 
Hope radio network. Based in the United States and founded by practitioners of the Falun Gong spiritual group, which 
is banned in China, the station broadcasts uncensored news about rights abuses and corruption in China, among 
other debate-based and cultural programming. In Thailand, police, reportedly at the urging of the Chinese government, 
recently detained a Taiwanese national who had helped facilitate the station’s broadcasts into China. The case was 
ongoing as of May 2019 and marked the third of its kind in the region; two similar cases have taken place in Indonesia 
and Vietnam—the latter resulting in two men being imprisoned.

Journalists and news outlets reporting critically about Chinese government actions or pro-Beijing officials outside 
mainland China also face threats of or actual defamation lawsuits. Leung, the former Hong Kong executive who has 
been denouncing Apple Daily advertisers, has brought a defamation suit in Hong Kong against a journalist with a 
separate outlet who wrote about his possible links to organized crime. In the Czech Republic, lawyers representing the 
powerful Chinese energy and financial conglomerate CEFC sent letters threatening lawsuits over articles linking the 
firm’s owner to Chinese military intelligence.[21] In 2018, Chinese Australians with ties to the Chinese government filed 
defamation suits against two media companies over a high-profile investigative documentary examining the CCP’s 
political influence in Australia.

In other instances, Chinese investments in foreign communications sectors have raised concerns about conflicts of 
interest, corruption, and questionable bidding practices. In Taiwan, attempts by a company owned by a China-friendly 
media tycoon to purchase stakes in a major cable company sparked fears that such cross-ownership would cause 
cable providers to advantage pro-Beijing stations at the expense of independent or pro-independence ones. (Following 
vigorous public debate, the deal was rejected by regulators.[22]) In Zambia, a partnership between the Zambia National 
Broadcasting Corporation (ZNBC) and Chinese service provider StarTimes to create a joint venture—TopStar—
reportedly violated domestic laws against any single media entity having licenses for both content transmission and 
content creation. The deal was also made without approval from either ZNBC’s board or Zambia’s parliament, leading to 
suspicions of corruption.

Future trajectory
Having an economically powerful authoritarian-led state rapidly expand its influence over media production and 
dissemination channels in other countries is a relatively new phenomenon. The current impact of Chinese media 
influence operations on democratic institutions and practice remains relatively limited, although it disproportionately 
affects diaspora communities. Nevertheless, the sheer scale, economic clout, and expanding network of relationships 
involved highlights the CCP’s enhanced ability to interfere aggressively abroad, should it choose to do so. In addition, 
Beijing has demonstrated a willingness to ignore or violate outright diplomatic norms, human rights protections, and 
laws of foreign countries to achieve its ends.

However, the ability of the CCP to achieve its desired goals through its foreign media influence campaigns is still 
contested. Critical reporting about Chinese government actions within and outside of China appears with regularity, 
reaching large audiences. A number of independent Chinese-language media in Hong Kong, the United States, and 
elsewhere have become more professionalized and influential over the past several years. Civil society groups, media 
owners, and former officials in countries where Chinese influence is expanding have begun to speak out and urge 
their governments to uphold good governance standards when considering Chinese investment in communications 
infrastructure.
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Looking ahead, individuals and organizations wishing to explore principled responses to the threat to global freedom 
and democracy posed by China’s globalizing media influence should focus on investigating and exposing stealthy and 
deceptive activities, increasing the sophistication and scale of policy debates, and upholding local legal standards.

Recommendations
The following recommendations for policymakers in democratic nations will help counter the potential negative impact 
of Beijing’s foreign media influence campaigns:

• Increase transparency. Foreign governments should adopt or enforce policies that enhance publicly available 
information about Chinese media influence activities in their countries. This could include reporting requirements 
for spending on paid advertorials, ownership structures, and other economic ties to Chinese government actors. 
In the United States, the Department of Justice should expand recent such requests to CGTN and Xinhua to other 
state-media or linked outlets, especially the Chinese-language CCTV. 

• Sanction diplomats. When Chinese diplomats and security agents overstep their bounds and attempt to interfere 
with media reporting in other countries, the host government should vigorously protest, conveying that such 
behavior may violate diplomatic protocols. If the act in question repeats or is particularly egregious, the host 
government should consider declaring offenders persona non grata. 

• Scrutinize international WeChat censorship and surveillance. Foreign parliaments should hold hearings to better 
understand the scope, nature, and impact of politicized censorship and surveillance on Tencent’s WeChat platform, 
then explore avenues for pressuring the company to uphold the rights to free expression and privacy of users 
living in democratic countries. Politicians who choose to use WeChat to communicate with constituents should 
monitor messaging closely to detect any manipulations, register accounts with international phone numbers when 
possible, and republish messages on parallel international social media platforms. 

• Support independent overseas Chinese media. Media development funders should make sure to include exile 
and diaspora media in funding, training, and other assistance opportunities for Chinese-language media. Foreign 
governments should proactively engage with such media, providing interviews and exploring other potential 
partnerships, while resisting pressure from Chinese diplomats to marginalize them. Funders should provide 
technical and financial support for responding to cyberattacks. 
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III. A New Toolbox for Co-opting the Media
by Zselyke Csaky, Research Director, Europe & Eurasia

Key Findings
• In their recent attempts to control the media, antidemocratic leaders in fragile democracies have deployed a new 

toolbox that includes economic, legal, and extralegal means to silence critical journalists and bolster friendly news 
outlets. 

• In Hungary, the governing Fidesz party has all but consolidated its control over the media, and has built a parallel 
reality where government messages and disinformation reinforce each other. 

• In Serbia, the process of co-optation has not yet been fully successful, but an environment of intimidation and 
harassment inhibits journalists’ day-to-day work. 

• Beyond these two countries, a lack of trust in the media, the onslaught of fake news, increasing political 
polarization, and the lack of a profitable business model all grind down press freedom, laying the groundwork for 
co-optation by ill-intentioned political actors.

Journalists of Hungary’s biggest opposition newspaper Nepszabadsag and their supporters protest in Budapest. Photo Credit: ATTILA KISBENEDEK/AFP/Getty Images.



17
Freedom House 
www.freedomhouse.org

FREEDOM AND THE MEDIA 2019

In April 2018, Hungary’s Viktor Orbán and his Fidesz party won their third parliamentary supermajority, securing 49 
percent of the vote and trouncing the fragmented opposition. A year earlier, Serbian prime minister Aleksandar Vučić 
won an outright victory in his bid for that country’s presidency, taking 55 percent of the vote in the first round and 
preempting the need for a presidential runoff for the first time in Serbia’s history.

Orbán and Vučić have both moved to dismantle institutional checks and balances and centralize power in their own 
hands; they have also benefited from European support and ineffectual domestic opposition. But it is their domination 
of the media that has underwritten their success.

Over the past few years, a new toolbox has emerged that illiberal leaders in fragile democracies deploy to control and 
co-opt the press, with the aim of ensuring their stay in power. This toolbox leaves out tactics like censorship, force, or 
outright intimidation of journalists. Instead, it contains a collection of methods used to harness structural conditions. 
Once successful co-optation has taken place, media are incorporated into the system as building blocks that prop up 
those in power.

The illiberal toolbox for co-opting the media contains a variety of legal, extralegal, and economic strategies for applying 
pressure to critical outlets, and supporting friendly ones.

Hungary serves as the primary example where this co-optation has been successful. And while Vučić and his allies 
have yet to consolidate control over Serbia’s media, they are following in Orbán’s footsteps. Both countries declined 
from Free to Partly Free in Freedom House’s most recent Freedom in the World report.[1]

But it is not just Hungary and Serbia where media co-optation by ill-intentioned political leaders can threaten 
democracy. Globally, independent media foster public discussion and political participation that is grounded in well-
informed opinions. These practices are essential to democracy, and today they are under strain. While the public 
sphere has expanded exponentially in the new millennium, this expansion has brought with it confusion, economic 
disruption, polarization, and an increasing level of distrust toward the institutions that underpin democracy. Of these 
institutions, the media are under particular duress.

The illiberal toolbox is particularly effective because it exploits the weaknesses of today’s media environment, including 
the decline of trust in the press, and the crisis of the old business model. It takes place gradually and stealthily, and 
after a point it is difficult to reverse. This makes the media in many countries vulnerable—and by extension, threatens 
the very basis of democracy by undermining an essential check on unbridled government power.

The toolbox

Tilting the market

The application of financial and economic pressure is an effective means for co-opting outlets. This technique takes 
advantage of the changing media business model, which has left many outlets cash-strapped. Governments can 
also plausibly deny responsibility for this strategy’s effects, as it relies on players on the market and in institutions 
supposedly outside the government’s control.

Hungary’s Fidesz has perfected the use and abuse of market forces to take over media, and has extended its political 
power as a consequence. The near total consolidation of the media in progovernment hands accelerated starting in 
2016. That year, the leading daily Népszabadság was shut down overnight in a hostile maneuver, and its publisher sold 
to Lőrinc Mészáros, a gasfitter-turned-oligarch and childhood friend of Orbán.[2] Népszabadság, like most other outlets 
in Hungary, had been struggling financially, but as the country’s most-read daily it was among the few publications that 
had a realistic chance of turning its fortunes around.

Mészáros later built a media empire through the direct or indirect acquisition of television channels, dailies, weeklies, 
online media, and all of Hungary’s regional newspapers.[3] He has since become Hungary’s second-richest man, 
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increasing his wealth 300 times in the span of three years thanks to his political connections.[4] At the end of 2018, 
however, Mészáros and other government-friendly businessmen suddenly decided it was time to give up their holdings, 
offering all outlets for free to KESMA, a progovernment media conglomerate. KESMA unifies more than 400 media 
products, and exhibits in plain sight the astonishing domination of government-friendly media in Hungary.[5]

The degree of ownership consolidation seen in Hungary has yet to take hold in Serbia. However, a recent privatization 
drive handed several outlets to owners friendly with the ruling Serbian Progressive Party (SNS).[6] Individual 
acquisitions by people close to the government occur as well. In late 2018, the brother of a top SNS official purchased 
two national television channels; he also owns three online portals, a radio station, and nine cable channels.[7]

An even more worrying form of financial pressure in Serbia is the harassment of media by the tax authorities. In 2017, 
the weekly Vrjanske novine received daily visits, which coincided with its publication of an interview with a former 
head of the tax authority; its owner ultimately announced that the paper could no longer withstand the pressure, and 
it ceased operations. In 2018, the news site Juzne Vesti, known for its critical reporting in the south of Serbia, was 
subjected to its fifth months-long tax investigation in five years.[8]
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Wielding the law

Governments occasionally deploy laws and regulations to intimidate or interfere with journalists, or to drain them of 
their resources. But the illiberal toolbox rarely contains instruments for the sort of blunt-force legal repression, such as 
censorship, that would prompt immediate condemnation by neighboring democracies and media monitors. Instead, it 
is the politicized implementation of technical laws that puts pressure on independent outlets.

For example, Hungary’s media authority, set up by the government in 2011 and stacked with Fidesz loyalists, has used 
its powers to selectively refuse licenses to independent or opposition-leaning outlets. In 2012, the authority initiated 
what became a lengthy legal battle with the left-wing Klubradio channel, denying it a license and refusing to implement 
court decisions in the station’s favor over a period of more than two years.[9] Regulators struck again in 2016, when 
the authority refused to renew the broadcasting license of the country’s most popular radio station, Class FM. After a 
protracted court case, Class FM’s frequency was awarded to a progovernment outlet in 2018.[10] The decision was a 
significant blow to Hungary’s radio market, leaving the country with only government-affiliated national stations.

Similarly, Serbia has also undermined press freedom through politicized manipulation of the law. Defamation has been 
decriminalized, and the country’s media laws are otherwise in line with international obligations. But politicians have 
continued to file costly defamation suits seeking exorbitant civil damages. In early 2018, for example, minister without 
portfolio Nenad Popović sued the investigative portal KRIK in four separate lawsuits in the space of one month, for 1 
million dinars ($9,500) each.[11]

And while Serbia’s media regulators do not display overt hostility to independent media as in Hungary, they lack the 
capacity to implement Serbia’s otherwise well-formulated media laws. The Regulatory Authority for Electronic Media is 
only partially staffed and is operationally dysfunctional, having notably failed to call out governing party dominance of 
the media landscape during election campaigns. In February 2019, it failed to act when two television stations aired a 
slick video that mocked opposition leaders, and that had first appeared on the governing SNS’s YouTube channel, even 
though Serbia’s laws prohibit political advertising outside elections.[12]

Keeping them in line and on their toes

Harassment can also take more direct forms, such as physical attacks and threats. 
But thuggish attacks are generally absent from the illiberal toolbox. Instead, political 
leaders signal that hostility toward journalists is permissible, including by standing 
down in the wake of aggression against them rather than insisting on a timely and 
effective follow-up, or by deploying proxies to delegitimize their work. In this way, they 
cultivate an atmosphere of fear and impunity in which journalists know that scrutiny of 
power is fraught with risk.

Serbia’s media environment is much tougher on journalists doing their day-to-day work 
than is Hungary’s. Smears and verbal harassment from politicians and online accounts 
are omnipresent, and attacks by government-friendly tabloids are a regular occurrence. 
Media workers are frequently called “traitors” and “foreign mercenaries.” In early 2018, 
a journalist association’s front door was plastered with flyers that read, “Miserable 
Association of Enemies of Serbia;” meanwhile, some journalists claim they are under 
surveillance by state security.[13] In late 2018, the home of a 70-year-old investigative 
journalist was torched. That attack was egregious enough to prompt a response—a ruling party official was detained 
and stripped of his position for allegedly ordering it. However, that such a severe, apparently premeditated attack took 
place at all underscored the widespread perception in Serbia that independent journalists operate at their own risk.

Though outright harassment is rare in Hungary, the government makes sure journalists know their place. A 2019 press 
conference by Orbán was notable for its inclusion of critical journalists for the first time in years. In addition, Orbán 
has not given an interview to Hungary’s most-read online news site, Index.hu, since 2007, and has referred to it as “fake 
news.” The government spokesperson also regularly engages in attacks meant to damage journalists’ credibility; in 2018, 
he called a journalist working for a foreign outlet a “despicable SJW [social justice warrior]” on Twitter.

“This toolbox 
leaves out tactics 
like censorship, 
force, or outright 
intimidation 
of journalists. 
Instead, it contains 
a collection of 
methods used to 
harness structural 
conditions.”
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Cutting checks

Establishing and supporting a progovernment media empire is as important a tactic in the illiberal toolbox as 
pressuring critical media. Such support can take many forms, including the preferential awarding of state advertising 
contracts, special financing schemes, and privileged treatment by tax authorities.
In Hungary, the use and abuse of state advertising has reshaped the media market. While state advertising takes up 
only about one-sixth of all advertising, it has grown exponentially in the past few years.[14] In 2018, state ad spending 
was five times more than under previous governments a decade earlier, with a whopping 85 percent of contracts 
awarded to government-friendly companies. Since 2014, several new progovernment outlets have been set up, with 
some tripling or quadrupling their profits in the span of a few years without any indication of an increased audience. 
The progovernment weekly Figyelő, which published a list of government critics in 2018 deemed “Soros mercenaries” 
(referring to the billionaire and philanthropist George Soros), has increased its income from government advertising 
tenfold since its takeover by a government ally in 2016; by 2018, three-fourths of its ad money came from state 
contracts.[15]

State advertising plays an important role in supporting progovernment media in Serbia as well, and there are additional 
innovative methods available for the government to channel money to friendly media. Project co-financing, through 
which the state chips in to help media projects that serve the public interest, has been used to allocate money to 
progovernment outlets. This abuse was highlighted by the European Commission in its 2018 report on Serbia, which 
also criticized the nontransparent nature of the co-financing processes.[16] Friendly outlets have also benefitted from 
selective tax enforcement, while smaller, critical outlets have suffered harsh penalties.[17]

Building a parallel reality

Finally, creating a loyal media empire is not enough—the outlets have to be put to use in a strategic way, and the 
illiberal leaders of Hungary and Serbia are masters of constructing a grand narrative and crafting a new reality. Flooding 
the media landscape with their own political messages allows those in power to dominate the political agenda, divert 
public discussion away from sensitive issues, and ultimately control and manipulate the public sphere.

The public media are an important part of this narrative building. State-owned or state-controlled news agencies 
dwarf their private competitors in both Serbia and Hungary. Serbia’s Tanjug news agency was formally closed as part 
of a privatization drive, yet it continues to operate through support from public coffers.[18] The market domination of 
Hungary’s state newswire, MTI, is guaranteed through its subsidized low price.[19] And while public broadcasters in 
Serbia and Hungary have always been supportive of governments in power, the tone and nature of that support has 
dramatically shifted in recent years. Whereas previously they were more or less professional outlets with a slight bias, 
now they are government mouthpieces.

In Hungary, the government and progovernment media have turned into a major source of parallel reality narratives. 
In early 2018, the progovernment daily Magyar Idők claimed that 2,000 “mercenaries” 
were working for Soros in Hungary; the number—which appeared to originate with a 
malicious sting operation conducted by a shadowy group and aimed at discrediting 
Soros-affiliated NGOs—was later repeated by Orbán himself.[20] Soros has featured in 
numerous other false news items, including a headline the government-friendly TV2 ran 
in 2017 that read, “Soros would have killed his own mother.” Moreover, employees of the 
public broadcaster have admitted to receiving instructions from the prime minister’s 
offices on how to cover sensitive issues, such as migration.[21] In 2019, a leaked video 
recording showed a reporter from the state broadcaster instructing a progovernment 
expert on what to say.[22]

Besides identifying the “enemy” through issue framing and agenda setting, the illiberal 
toolbox also contains elements of positive narrative building. Serbia’s President Vučić 
is indefatigable when it comes to talking to friendly media. Ahead of the 2018 local 
elections, reporting on the president, the SNS, and the government received four times 
more airtime than did the remaining 23 electoral lists combined.[23]

“While illiberal 
co-optation does 
not eradicate 
independent 
journalism, 
it harnesses 
institutional 
weakness and 
market conditions 
to severely limit its 
reach and impact.”
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A model ready for export
In Serbia, the prospect of EU membership, which brings with it increasingly stringent rule-of-law monitoring, can still 
provide an incentive for change. But once successful co-optation has taken place, as in Hungary, it is very difficult to 
reverse. And after consolidating media in Hungary, Fidesz is now taking steps to expand its influence transnationally: 
party allies acquired media in Macedonia and Slovenia in 2018,[24] and early 2019 saw the creation of an English-
language newswire based in London apparently established to spread Orbán’s illiberal agenda.[25] Perhaps not 
surprisingly, the first non-Hungarian news agency to quote the new wire was Serbia’s Tanjug.

While illiberal co-optation does not eradicate independent journalism, it harnesses institutional weaknesses and 
market conditions to severely limit its reach and impact. Media consumers can still access quality journalism produced 
by small, public-minded teams of reporters, but in light of increasing government control of the media landscape, 
these outlets are fighting an uphill battle. The illiberal toolbox works because it discourages and obscures independent 
reporting, funnels limitless resources into the creation and maintenance of a loyal media juggernaut, and makes sure 
journalists know their place in the new system.

Both in Central Europe and outside it, the press is suffering from a crisis of trust and a crisis of the old business model. 
In the United States and in Europe, the profound change that came with the spread of online news and the collapse 
of the traditional advertising market has sent outlets and owners scrambling for profits by prioritizing content that 
spurs outrage. The growing prominence of fake news and disinformation has further fed into political polarization, 
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contributing to a cycle of decreasing trust. In the United States, fewer than half the population say they trust the 
media; the figure is around one-third in Italy and the United Kingdom, and only one-fourth in Turkey or Russia.[26] Rates 
of trust in the media seem to move together with those of trust in government—explaining part of the current crisis.[27]

The lack of trust, the onslaught of disinformation and tabloidized half-truths, and the elusiveness of a profitable 
business model all grind down media freedom and prepare the ground for potential illiberal takeover. When crafty and 
talented political leaders emerge with an appropriate agenda, it could be simply a matter of time before democracies 
buckle under the pressure.

Rays of hope
But not all is bleak. Positive examples already suggest that a change has started on the 
demand side, as more people are willing to pay for news that they find valuable, as well 
as on the supply side, with journalists launching innovative models that concentrate on 
quality news analysis. Democratic governments are also catching up and have moved 
into the debate—though sometimes somewhat awkwardly—proposing regulatory 
involvement to tackle thorny issues around fake news and disinformation.

Citizens and lawmakers are protesting media abuses, particularly those by public 
broadcasters. In Serbia, protesters in March 2019 stormed the headquarters of the 
public broadcaster RTS after it failed to report on earlier protests and denied airtime to 
opposition leaders. In Hungary, opposition lawmakers in December 2018 occupied the 
headquarters of the state broadcaster, with the support of demonstrators outside.

Democratic countries must work to build a media environment that prioritizes 
independent and accurate reporting and guarantees access to quality information for 
all segments of the population. This will not only prevent illiberal co-optation, but will 
also shore up institutions and strengthen and support democracy at home. 

Recommendations
The following recommendations for policymakers in democratic nations will help counter efforts by ill-intentioned 
political actors to co-opt media:

• Recognize and speak out against illiberal tactics. False assertions aimed at damaging legitimate journalism—
including claims that the media are biased or part of the opposition, or that independent journalism and articles 
uncovering wrongdoing present a security threat—are often accepted at face value. Officials from democratic 
countries should stay on alert for such illiberal tactics, carefully research false claims, and use their findings to 
refute them. Policymakers and high-level officials in democratic countries should continue to speak out against 
laws, practices, and rhetoric that negatively impact media freedom. 

• Closely watch vulnerable media markets to prevent illiberal co-optation. The crisis facing the traditional business 
model has affected practically all media markets globally, but the impact has not been uniform. Countries where 
the recent populist upsurge is coupled with a media market that suffers from systemic problems—such as the 
deep intertwining of political and economic interests as seen in Romania or Italy—are particularly vulnerable to 
illiberal co-optation. Policymakers should identify and expose the methods taken from the illiberal toolbox and urge 
democratic governments to combat their use in vulnerable markets. Foreign assistance, where applicable, should 
include efforts to shore up press freedom. 

• Provide tailored assistance to journalists in countries where the political leadership has co-opted the media. As 

“Democratic 
countries must 
work to build a 
media environment 
that prioritizes 
independent and 
accurate reporting 
and guarantees 
access to quality 
information for all 
segments of the 
country.”
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co-optation progresses, it becomes increasingly difficult for local journalists to counter government domination. 
Democratic governments and media funders need to actively reengage to halt this deterioration and preserve 
local incubators of good journalism. Both in Hungary and Serbia, the reengagement needs to be strategic: financial 
support and grant programs should prioritize long-term resilience, rather than solely rewarding the leanest and 
most creative solutions. Private foundations deciding to support media in these countries should consult local 
sources to keep their money from ending up with state-controlled outfits. 

• Counter the strategic use of lawsuits and regulatory action against media. Political leaders are increasingly 
abusing laws and relying on hostile decisions by regulatory authorities to silence and intimidate investigative 
journalists and other critics. But it is not just an illiberal tactic—Strategic Lawsuits against Public Participation 
(SLAPPs) are becoming a widespread tool to silence critical voices globally. While anti-SLAPP laws exist in several 
countries, judges are often unfamiliar with the practice and its increasing use against journalists. Policymakers 
should further the adoption of local anti-SLAPP laws and, with the help of press freedom organizations, educate 
both the judiciary and local journalists about them. Policymakers should also monitor decisions implemented by 
media regulators to ensure that media freedoms are not being squelched through hostile technical means.
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IV. Why Social Media Are Still Worth Saving
by Adrian Shahbaz, Research Director, Technology and Democracy

Key Findings
• Social media dramatically expand access to information and freedom of expression, and in repressive and 

troubled countries they remain a lifeline to journalists, activists, and ordinary citizens attempting to exercise their 
democratic rights. 

• Dismissing social media as a cesspool of lies and vitriol plays directly into the hands of authoritarians looking to 
increase state hegemony over the information landscape. 

• The governments most guilty of pumping out misleading propaganda and surreptitiously manipulating social 
media through paid trolls and automated accounts are often the same ones that propose to solve the problem by 
restricting civil liberties. 

• In order to tackle disinformation without curbing freedom of expression, government regulation should 
concentrate on certain aspects of companies’ conduct, not the speech of their users.

A man holds a mobile phone displaying a fake message shared on WhatsApp while attending an event to raise awareness of fake news in Gadwal, Telangana, India. Photo Credit: Dhiraj Singh/
Bloomberg via Getty Images.
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For years before the recent uprising against authoritarian ruler Omar al-Bashir, Sudanese girls had shared pictures 
of their romantic crushes in a Facebook group dedicated to digging up dirt on local boys—a sort of crowdsourced 
background check. But as security agents escalated their crackdown on the nascent antigovernment protest 
movement in September 2018, the network mobilized to identify and deter abuses by state security personnel. “You can 
post any photo for any person of the National Intelligence and Security Service,” said Azaz Elshami, an activist in the 
Sudanese diaspora, “and they will give you who he is, where he lives, his mobile number, family, all that.” The process 
was so effective that agents of the much-feared NISS had to wear masks in public to avoid identification.

However, it became clear during the protests that the same digital tools could be manipulated by the government to 
spread disinformation. In January, when Sudanese police used live ammunition against the demonstrators, a news 
site maintained by the Sudanese diaspora reported the death of three individuals, including 16-year-old Mohamed al-
Obeid. Local journalists rapidly shared his image on social media, and it soon spread to international media outlets. 
As activists attempted to ascertain more details about the boy’s identity, suspicion grew, until ultimately it became 
clear that the image depicted the aftermath of police violence in far-off Brazil. Sudanese activists concluded that the 
fraudulent image was the work of a team of NISS internet trolls known for disseminating smears and falsehoods.

“It was a trap,” one citizen journalist tweeted, “orchestrated to discredit us all.”

Sudan’s revolution, like the Arab Spring before it, has showcased both the positive and the negative potential of social 
media. At a time when the harmful aspects of these platforms are being exposed and debated around the world, the 
fact that they have also delivered vital benefits should not be forgotten. They have fostered a rise in citizen journalism 
and activism and allowed independent reporters to continue reaching news consumers in environments where 
traditional outlets have fallen under government control, and their transnational nature has provided a measure of 
protection against state censorship. The challenge for policymakers, technology companies, and civil society today is 
to prevent malicious state and nonstate actors from poisoning the digital sphere while protecting and enhancing the 
conditions and qualities that allow the internet to bolster media freedom and advance democracy.

The internet as a refuge for media diversity
Almost from its inception, the internet offered new media spaces unspoiled by government intrusion. Blogs, 
online news outlets, and social media platforms provided alternatives to progovernment television, radio, and print 
outlets. Even in a place as repressive as Saudi Arabia, liberal poets challenged religious dogma, and young bloggers 
chronicled the mental gymnastics of embracing foreign pop culture while upholding Saudi customs. This ballooning 
of freedom was eventually deflated by state authorities who cracked down on critical thinking and “un-Islamic” ideas. 
While individuals in many countries remain uninhibited in their ability to publish facts and opinions, they may face 
punishment for what they publish—freedom of speech does not always extend to freedom after speech.

Nonetheless, in countries facing drastic and sudden declines in press freedom, the internet can be an important 
redoubt. Almost 150 news outlets have been closed in Turkey since the 2016 coup attempt, with hundreds of journalists 
facing spurious charges of supporting terrorism. As a result, many media professionals have moved online. Prominent 
journalist Ünsal Ünlü runs a podcast from his home office, while start-ups like Dokuz8 are testing new models of digital-
first reporting. Those who have been forced to leave Turkey altogether, such as Yavuz Baydar and Can Dündar, have 
broadcast independent news from overseas on new platforms like Ahval and Özgürüz. Though officially blocked, their 
coverage remains accessible on most social media services and via virtual private networks (VPNs) that enable users 
to skirt government censorship.

Meanwhile, governments around the world have continued to extend strict press laws and audiovisual codes to the 
online realm in an attempt to bring online media to heel. A bill now under consideration in Pakistan, whose press 
freedom environment is highly restricted, would impose a licensing regime on online journalists and news outlets. 
Authorities in Uganda in March 2018 issued new requirements obliging online publishers, news platforms, and radio 
operators to obtain authorization from the country’s Communications Commission. Amendments to Belarus’s Media 
Law in December 2018 expanded the definition of traditional media to include online outlets and related websites, 
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resulting in the blocking of several independent news sites that had enjoyed relative editorial freedom. In Egypt, similar 
legislation adopted in August 2018 has provided a legal basis for blocking dozens of websites belonging to human 
rights organizations and news outlets. The upstart Mada Masr, a progressive news site created by young journalists 
who were pushed out of Egypt Independent in 2013, was among the targets.

International platforms as a buffer against censorship
While many local governments are clearly intolerant of an unfettered online news sector, major international 
technology platforms serve as an important buffer against such censorial tendencies. Mada Masr, for example, 
continues to post content directly to its Facebook page, while Turkey’s Medyascope runs a YouTube channel.

Due the rollout of strong encryption technology by most companies, governments can no longer order internet service 
providers to bar access to specific content within a tech platform, such as an individual account or group page. This 
has resulted in a growing imbalance between large tech companies and many governments, which must persuade 
executives or administrators based overseas to remove a given post. Many US-based companies deliberately refrain 
from setting up operations in more repressive countries where their employees could face punishment for failing to 
adhere to a government request that would violate the human rights of their local users.

Perhaps the most powerful media tool provided by such international platforms is live streaming. The feature is now 
built into many mobile applications and social media services, allowing anyone with a smartphone and an internet 
connection to double as an amateur television crew with global reach. Particularly in countries where leaders or 
political factions dispute facts on the ground, live streaming provides a higher degree of credibility than any other 
media form. Unlike with a news article or photograph, it is difficult to dispute the timing, location, and creator of a live 
stream. The format is also highly transparent and interactive. Anyone watching a live stream can type questions or 
comments that are automatically superimposed within the video for all to see, including the streamers themselves, 
who often respond to comments in real time.

Bloggers and journalists in Belarus and Armenia have used Facebook Live and other live-streaming services to 
challenge the government’s claims on the size or goal of antigovernment protests, and to document security forces’ 
often heavy-handed response. In Venezuela, activist media start-ups like Efecto Cocuyo (“Firefly Effect”) use the live-
streaming platform Periscope to provide an alternative to the dominant progovernment news outlets. Their journalists 
cover press conferences by opposition figures, the proceedings of local legislatures, and large protests that state 
media equate with armed riots or refuse to acknowledge.

More traditional media players in democracies have engaged in their own experiments along these lines. Public 
broadcasters from France, Germany, the United Kingdom, and the United States teamed up to develop a Turkish-
language news channel that will air exclusively on YouTube. The stated goal of the channel, +90, is to “provide 
independent and accurate information that promotes free speech and a multitude of perspectives on current affairs.” 
Since it is based overseas, Turkish authorities upset over its coverage would need to convince the Silicon Valley–based 
hosting company to censor a US government–funded news service.

But international social media platforms are not exactly immune from government pressure. 
In Vietnam, a one-party state where the authorities maintain a tight grip on information 
flows, a network of democratic activists based inside and outside the country run a 
Facebook page that provides an independent take on the repressive regime to some 1.3 
million followers. While Facebook executive Sheryl Sandberg mentioned in congressional 
testimony that the company refrains from establishing a physical presence in repressive 
countries in order avoid complying with political censorship, the platform did remove at 
least seven stories from the activist group in question, Việt Tân, in early May, citing “local 
legal restrictions.” The posts covered the health condition of Vietnam’s president at a time 
when the authorities had issued a strict media blackout on the subject. Reuters “broke” a 
story on the president’s illness over 10 days after Việt Tân had initially covered it.

“Nonetheless, 
in countries 
facing drastic 
and sudden 
declines in 
press freedom, 
the internet can 
be an important 
redoubt.”
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In Sudan, the democracy movement and press freedom will rise or fall together

Featured Profile: Reem Abbas

Journalist, writer, and award-winning 
blogger Reem Abbas is covering human 
rights and politics in Sudan at a critical 
juncture in its history. In April, after four 
months of massive protests, Sudan’s 
authoritarian president Omar al-Bashir was 
removed from power in a palace coup. The 
events brought about the end of a 30-year 
reign marred by the violent repression of 
dissidents, including journalists. While 
Sudan’s political fate remains uncertain, 
al-Bashir’s removal has granted journalists 
like Abbas a reprieve from the repressive 
environment he cultivated.

While the proliferation of social media 
allowed Abbas some freedom to disseminate 
independent reporting on her blog and among her 34,000 Twitter followers, she was never free 
from the threat of reprisals while al-Bashir was in power. “I was always fearful because of the stories 
I’d written,” Abbas says. Social media blocks during the protests, though routinely circumvented, 
served as another reminder that critical voices were not welcome in Sudan.

Now, Abbas feels far safer, and is more able to work without facing practical impediments. She can 
write freely and confidently. Perhaps most valuably in her eyes, she can name her sources without 
fear that they will face retaliation.

Yet Sudan’s newly liberalized media environment brings with it significant responsibilities. “We 
need a lot of capacity building for us to actually be able to deliver and do justice to this uprising, 
and to the people who fought for this country,” Abbas says. Furthermore, the media market was 
stunted under al-Bashir, and is not designed to support independent journalism. Outlets are under 
resourced, and like many of her peers, Abbas must support herself through consulting positions 
while still making time to write. She worries that the polarization of news outlets poses an obstacle 
to the development of sustainable independent journalism.

Nevertheless, Sudan’s opening environment offers Abbas and her colleagues the promise of 
pursuing their passion with fewer constraints. “When I’m writing about a topic,” she says, “I’m living 
it, and I’m breathing it; I really want to give voice to the people I’m interviewing.”
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Activists in autocratic countries are concerned that companies like Facebook could 
move toward complying more consistently with government orders for financial or legal 
reasons. Vietnam recently passed a cybersecurity law, closely modeled on China’s, that 
requires companies to store data about Vietnamese users on servers located within the 
country. If major international platforms were to obey, the private communications of 
local users would be within the reach of Vietnamese security agencies, who consider 
nonviolent political activism to be a threat to national security. Already, Việt Tân has 
been branded a terrorist organization for its insistence on peaceful democratic reform 
away from one-party rule.

If you can’t censor them, exploit them
There is a dark side to the freedom that digital media offer. To the extent that various online platforms and applications 
have created an information space beyond anyone’s authoritative control, malicious state and nonstate actors are 
exploiting it to advance their respective agendas.

The messaging service WhatsApp, owned by Facebook, is a case in point. Unlike Facebook proper and Twitter, where 
the default privacy setting for users is “public,” WhatsApp messages are designed for more private communications. 
They are end-to-end encrypted, meaning not even the company itself has access to them, only the intended recipients. 
Administrators of group chats must “invite” new participants, ensuring a degree of vetting. Thus in the dozens of 
countries where WhatsApp usage is high, large swathes of the online media landscape have become, effectively, 
hidden from view.

These qualities—increased trust and decreased transparency—have been used by malevolent actors to deepen social 
divisions and even illegally influence elections. In the 65 countries covered by Freedom House’s Freedom on the Net 
2018 report, 32 had instances in which paid progovernment commentators intervened on social media, including 
WhatsApp, usually to smear the political opposition or critical journalists.

In Brazil, an investigation by the newspaper Folha revealed that business groups had illegally contributed to the 
successful 2018 campaign of far-right presidential candidate Jair Bolsonaro by funding some $3 million in mass 
messages on WhatsApp. The groups also collected phone numbers through a third-party service, which is prohibited 
under Brazilian electoral laws.

In India, where doctored images and fake news abounded on various platforms during the April–May general elections, 
Facebook announced that it had removed over 1,000 pages for violating policies on spam and “coordinated inauthentic 
behavior.” Political parties circulate propaganda and misleading claims about one another, religious minorities, and 
critical journalists. Hindu nationalists in particular have grown adept at spreading false rumors that characterize 
opposition parties as favoring Muslims over the general population. The so-called cyber army of the ruling Hindu 
nationalist Bharatiya Janata Party claims to have 1.2 million volunteers.

Tech platforms may also be weaponized by religious and ethnic extremists to incite violence against minorities. In the 
aftermath of the Easter terrorist attacks in Sri Lanka this year, the country’s authorities blocked Facebook, WhatsApp, 
Instagram, and Viber as a precaution against further violence. False information about the attackers’ identities and 
potential additional attacks had already begun to spread on social media.

But blocking access to communication tools is a blunt and ultimately ineffective instrument for stemming 
disinformation and other false news, which can continue to spread via word of mouth and even mainstream media; 
social media, meanwhile, can be useful in debunking erroneous reports. For example, in Sri Lanka the authorities 
disseminated a photo of a woman on national television, alleging that she was involved in the Easter attacks. They 
realized only later, after internet users traced the photo to a US-based student, that it was a case of mistaken identity.

“These qualities—
increased trust 
and decreased 
transparency—
have been used by 
malevolent actors 
to deepen social 
divisions and even 
illegally interfere 
with elections.”
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How and how not to regulate
Despite their great utility and positive potential in repressive environments, online media and major technology 
companies in particular have come under harsh criticism for their management—or failure to manage—problems 
like disinformation, hate speech, and incitement to violence, all of which threaten the fabric of democratic societies. 
Facebook, Google, and Twitter have been accused in the United States of colluding to censor conservatives, while 
European policymakers and the public at large are pushing back against the perceived ways in which tech platforms 
have disrupted the media ecosystem. A survey of 27 countries around the globe found that trust in social media was 
lowest in North America and Europe, where distorted online content has been credited with aiding the rise of right-
wing populist demagogues.

The best remedy for bad or erroneous speech remains more and better speech, not enforced silence. Yet on today’s 
online platforms, undemocratic and illiberal actors seem to have a louder megaphone. Studies have shown that 
dubious information intended to spark outrage gains greater visibility on social media than more sober, truthful 
content. The platforms’ own algorithms appear designed to amplify content that generates high levels of engagement, 
even if the result is a rush to ever greater extremes. These dynamics mean that content disseminated by a very small 
but coordinated and radical network of individuals or accounts—including those orchestrated by undemocratic parties 
or regimes—can easily overshadow the views of the more moderate majority.

In light of these and other problems, the technology sector does need greater regulation. But defenders of democracy 
should be wary of any push for state regulation that aims to define acceptable and unacceptable speech and entails a 
reduction in freedom of expression. It is instructive that the very governments most guilty of pumping out misleading 
propaganda and surreptitiously manipulating social media through paid trolls and automated “bot” accounts are often 
the ones that propose to solve the problem by restricting civil liberties.

Instead, governments should find other ways to improve companies’ performance. Policymakers could establish 
independent multistakeholder bodies to evaluate companies’ content moderation practices for transparency, 
proportionality, and the effectiveness of appeal processes. Such bodies can also set minimum standards for the 
detection and elimination of coordinated inauthentic activity, such as paid trolls and bot accounts, as well as 
guidelines for political advertising during election campaigns. In addition, public officials should regulate other aspects 
of the sector through the lens of antitrust laws and privacy protections, since they have important consequences for 
freedom of expression in a democracy. The overarching goal of such regulation should be to protect and augment the 
constructive role that online communication platforms can play in all societies.

Social media are a crucial part of the modern media ecosystem. They dramatically expand access to information 
and freedom of expression, and in repressive and troubled countries they remain a lifeline to journalists, activists, 
and ordinary citizens attempting to exercise their democratic rights. Rather than surrendering these services to the 
malevolent forces that have exploited their weaknesses, democracies must fight back in a way that is consistent with 
their own long-standing values.

Recommendations
For governments:

• Concentrate on conduct, not content. Antitrust actions can help stimulate competition, making platforms more 
likely to improve their services in response to public pressure. Regulatory interventions can also be used to 
strengthen users’ privacy and control over their own data, and to bolster safeguards against hacking and other 
cybersecurity threats. Election laws should be amended where necessary and vigorously enforced to ensure 
transparency in online campaign activities and prevent covert foreign interference. When it comes to speech, 
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policymakers should establish independent multistakeholder bodies to evaluate companies’ content moderation 
practices for transparency, proportionality, and the effectiveness of appeal processes. These bodies could also set 
minimum standards for the detection and elimination of coordinated inauthentic activity, such as paid trolls and 
bot accounts. 

• Ensure that all internet-related laws and practices adhere to international human rights law and standards. 
National governments should establish periodic reviews to assess whether their laws and practices regarding 
online speech conform to the principles outlined in the Universal Declaration of Human Rights and the 
International Covenant on Civil and Political Rights. Any proposals to regulate social media should be examined 
in light of their likely impact on freedom of expression, particularly as it relates to women, ethnic and religious 
minorities, LGBT (lesbian, gay, bisexual, and transgender) people, and other vulnerable groups. 

• Support research and information sharing. Public officials should provide resources to universities, 
nongovernmental organizations, and investigative journalists working to understand, detect, and share instances 
of coordinated inauthentic activity, particularly by state and quasi-state actors. Specific grants can be designed to 
strengthen civil society’s outreach to tech platforms, especially in countries of the global south. 

For companies:

• Ensure fair and transparent content moderation practices. In order to fairly and transparently moderate public 
posts within their platforms and services, private companies should do the following: (1) Clearly and concretely 
define what speech is not permissible in their guidelines and terms of service. (2) If certain speech needs to be 
curbed, when appropriate, consider less invasive actions before restricting it outright, for example warning users 
that they are violating terms of service and adjusting algorithms that might unintentionally promote disinformation 
or incitement to violence. (3) Ensure that content removal requests by governments are in compliance with 
international human rights standards. (4) Publish detailed transparency reports on content takedowns—both for 
those initiated by governments and for those undertaken by the companies themselves. (5) Provide an efficient 
avenue for appeal for users who believe that their speech was unduly restricted. 

• Engage in continuous dialogue with local civil society organizations. Companies should seek out local expertise 
on the political and cultural context in markets where they have a presence or where their products are widely 
used. These consultations with civil society groups should inform the companies’ approach to content moderation, 
government requests, and countering disinformation, among other things. 

• Label or eliminate automated “bot” accounts. Recognizing that bots can be used for both helpful and harmful 
purposes, and acknowledging their role in spreading disinformation, companies should strive to provide clear 
labeling for suspected bot accounts. Those that remain harmful even if labeled should be eliminated from the 
platform. Although today’s technology allows reasonably high accuracy in bot recognition, companies should also 
establish transparent remedial mechanisms to remove the bot designation from any account that may have been 
mislabeled.

Footnotes

Sources for Freedom and the Media 2019 essays can be found at the end of each essay online at:
https://freedomhouse.org/report/freedom-media/freedom-media-2019
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